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Justice HANKINSON delivered the opinion of the Court.

In this medica-ma practice case we determine the standards for reviewing an expert report under
section 13.01 of the Medica Liability and Insurance Improvement Act. Tex. Rev. Civ. STAT. ANN. art.
4590i, 8§ 13.01. Thetrid court dismissed the Palacioses medica-mal practice dams againg American
Trandtiond Care Centers, Inc., d/b/a American Transtional Hospitd, because it determined that the
Pdacioses expert report did not show a good-faith effort to provide a far summary of the expert’s
opinions about the standard of care, breach, and causation, as required by section 13.01. Seeid. 8§
13.01(d), (e), (1), (r)(6). The court of appedls, after evauating the trid court’s decison as it would a
summary-judgment decision, reversed, holding that the report did meet the statutory requirements. 4

S.W.3d 857, 860.



We hold that atrid court’ sdecisionto dismissa case under section 13.01(e) isreviewed for abuse
of discretion. Wefurther hold that to condtitute agood-faith effort to provide afair summary of an expert’s
opinions under section 13.01(1), anexpert report mugt discussthe standard of care, breach, and causation
with suffident specificity to inform the defendant of the conduct the plaintiff has called into question and to
provideabassfor the tria court to conclude that the claims have merit. In this case, thetrid court did not
abuse its discretion in conduding that the challenged report does not meet the statutory requirements and
in dismissing with prgudice the clams agains American Trangtiona. Accordingly, we reverse the court
of gppeds judgment and dismiss with prgudice the Pdacioses clams.

Tedfilo Palacios suffered brain damage and other severeinjuriesfollowing atwo-story fal at work.
After dmogt a year in an intengve rehabilitation program, he was transferred to American Transtiond
Hospital for further rehabilitation. Although Palacios at that time was able to communicate with othersand
respond to Smple commands, he required ass stance withmost dally tasks. In addition, dueto the severity
of hisbrain damage, Palacios physicians prescribed bed restraints for him. Nevertheess, while apatient
a American Trangtiond, Pdaciosfdl from his bed and required additiond medica care for his injuries.
His family dams that this fdl caused him to sugtain further brain injury, which impaired his ability to
communicate with others and to assst them in his care.

Pdacios and his family sued American Trangtiond and the tregting doctors, respectively, for
negligently failingto prevent the fal and negligently treating im after the fdl. After ninety dayspassed from
the date the Pal aci osesfiled suit, American Trangtiond, dong with the other defendants, moved to require
the Palacioses to file a $7,500 cost bond, as required by section 13.01(b) of the Medicd Liability and

Insurance Improvement Act. See Tex. Rev. Civ. STAT. ANN. art. 4590i, 8 13.01(b) (authorizing atrial



court to order aplaintiff to file a $7,500 cost bond for each defendant physician or health-care provider
if the plantiff has not complied with the expert-report or $5,000 cost-bond requirement in section
13.01(a)); id. § 13.01(a) (requiring the plantiff to file either an expert report or a $5,000 cost bond for
each defendant physcian or hedth-care provider within ninety days of filing suit). Thetrid court granted
the motion, and the Palacioses filed a cost bond for each defendant.

After 180 days passed from the date the Palacioses filed suit, American Trandtiond moved to
digmiss the case agang it because the Palacioses did not file an expert report and curriculum vitae, or
nonsuit the dams againg American Trangtiond, as section 13.01(d) of the Actrequires. 1d. 8 13.01(d),
(). The Palaciosesmoved for anextensionof timeto filethe report, whichthetrial court granted. Seeid.
8§ 13.01(f), (g). The Palaciosesthen filed a report prepared by Dr. Catherine F. Brontke, who treated
Pdacios at the firgt rehabilitation hospitd. American Trangtiona again moved to dismiss under section
13.01(e), daming that the report did not satiy the statutory requirements. Seeid. 8 13.01(1), (r)(6). The
trid court granted the mation, dismissed with prgudice the dams against American Transtiona, and
severed those dams to make the judgment againgt American Trangtiond find. Seeid. 8§ 13.01(e).

The Pdacioses appeded, and with one justice dissenting, the court of appedls reversed and
remanded after using summary-judgment review standardsto evaluate the sufficiency of the expert report.
4S\W.3d a 860. After indulging every reasonable inference in the Pdacioses favor and iminating any
deferenceto the tria court’ sdecison, the court of gppeal's concluded that the trid court erred indismissing
the case because the Palacioses made a good-faith effort to provide areport that met the requirements of
section 13.01(r)(6). Id. at 862-63. American Trangtiond petitioned for review chdlenging both the

standard of review applied by the court of appeds and the sufficiency of the Paacioses report.



Texas courts have long recognized the necessity of expert testimony inmedical-mal practice cases.
E.g., Hart v. Van Zandt, 399 S.W.2d 791, 792 (Tex. 1966); Bowlesv. Bourdon, 219 S\W.2d 779, 782
(Tex. 1949). “There can be no other guide [than expert testimony], and where want of skill and attention
is not thus shown by expert evidence applied to the facts, thereisno evidence of it proper to be submitted
tothejury.” Hart, 399 SW.2d at 792. Becauseexpert testimony iscrucid to amedica-ma practice case,
knowing what specific conduct the plaintiff’s experts have cdled into question is criticd to both the
defendant’ s ahility to prepare for trid and the trid court’s ability to evauate the viability of the plantiff's
cdams Thismakesdiciting an expert’ sopinionsearly inthelitigation an obvious place to sart in attempting
to reduce frivolous lawsuits. See House ComM. oN Civ. PrRAC., BiLL ANALYSIS, Tex. H.B. 971, 74th
Leg., R.S. (1995).

Accordingly, in section 13.01, the Legidature requires medical-mapractice plaintiffs, within 180
days of filing suit, either to provide each defendant physicianand hedlth-care provider withan expert report
and the expert’s curriculum vitae, or to nonauit the dams. Tex. Rev. Civ. STAT. ANN. art. 45901, §
13.01(d). If the plaintiff fails within the time adlowed ether to provide the expert reports and curriculum
vitae, or to nonauit the case, the trid court must sanction the plaintiff by dismissing the case withprgudice,
awarding costs and attorney’ sfeesto the defendant, and orderingtheforfeiture of any applicable cost bond
necessary to pay that award. 1d. 8 13.01(e). If the plantiff doestimely file a report, the defendant may
move to chalenge the adequacy of the report, and the trid court must grant the motionif “it appearsto the
court . . . that the report does not represent a good faith effort to comply with the definition of an expert
report.” I1d. 8 13.01(1). The statute definesan expert report as*“awritten report by an expert that provides

afar summary of the expert’ sopinions.. . . regarding gpplicable standards of care, the manner in which the
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care rendered . . . faled to meet the standards, and the causal rdationship between that falure and the
injury, harm, or damagesclamed.” 1d. 8 13.01(r)(6). If atrid court determinesthat an expert report does
not meet these statutory requirements and the time for filing areport has passed, it must then dismiss with
prejudice the clams against the defendant who has chalenged the report. 1d. § 13.01(e).

American Trangtiond contends that atria court’ sdeterminationabout the adequacy of an expert
report should be reviewed under an abuse-of-discretion standard. The Palacioses respond that whether
areport meetsthe requirements of subsections 13.01(1) and (r)(6) isa question of law. They suggest that
a tria court’s decison on the adequacy of a report should be reviewed as a court would review a
summary-judgment decison: that is, by indulging every reasonable inference and resolving any doubtsin
the nonmovant’ sfavor, and dimingting any deferenceto thetria court’ sdecison. We agreewith American
Trangtiond.

The plainlanguage of section13.01 leads to the conclusion that abuse of discretion isthe proper
gandard. Firgt, the statute directs the trid court to grant a motion chalenging the adequacy of an expert
report if it “appearsto the court” that the plaintiffs did not make a good-faith effort to meet the statutory
requirements. I1d. 8 13.01(l). Thislanguage plainly veststhetrid court with discretion. See Tex. Gov' T
CobDE § 312.002. (“[W]ords shdl be given ther ordinary meaning.”). Second, the Statute States that
dismissa under section 13.01(e) is a sanction: If the requirements of section 13.01(d) are not met, the
court mugt “enter an order as sanctions’ dismissng the case and granting the defendant its costs and
atorneys fees. Tex. Rev. Civ. STAT. ANN. art. 4590i, 8 13.01(e). Sanctions are generdly reviewed
under an abuse-of-discretion standard. Koslow' sv. Mackie, 796 SW.2d 700, 704 (Tex. 1990). And

wepresume the Legidaturewas aware of the standard of review ordinarily applied in sanctions caseswhen



it explicitly identified a court’s dismissd under section 13.01(€) asa sanction. See McBride v. Clayton,
166 SW.2d 125, 128 (Tex. 1942) (“All statutes are presumed to be enacted by the legidature with full
knowledge of the existing condition of the law and with referenceto it.”).

Nevertheless, the court of gppeal s concluded that the usud standard of review for sanctions should
not apply here. The court reasoned that the provisons of article 45901 at issue here were intended to
discourage frivolous lawsuits, while sanctions, in contrast, are a response to litigation misconduct. We
disagree with this digtinction.

Fling afrivolous lawsuit can be litigationmisconduct subject to sanction. See Tex. R. Civ. P. 13
(imposingsanctionsfor filing groundless motions, pleadings, or other papersinbad fathor for the purposes
of harassment). And one purpose of the expert-report requirement is to deter frivolous clams. House
ComM. oN Civ. PrRAC,, BILL ANALYSIS, Tex. H.B. 971, 74th Leg., R.S. (1995). The Legidature has
determined that fallingto timely file an expert report, or filing areport that does not evidence a good-faith
effort to comply with the definition of an expert report, meansthat the claim is either frivolous, or a best
has been brought prematurely. See id. This is exactly the type of conduct for which sanctions are
appropriate. See Transamerican Natural Gas Corp. v. Powell, 811 SW.2d 913, 918 (Tex. 1991)
(holding that “death-pendlty” sanctions are appropriate when a party’s discovery abuse justifies a
presumption that its claims lack merit). For these reasons, we hold that an abuse-of-discretion standard
of review agppliesto atrial court’s decison to dismiss a case under section 13.01(e).

We next consder whether the trid court abused its discretion in dismissing the Pdacioses dams
agangt American Trangtiond. The parties disagree about how to determine a report’s adequacy under

section 13.01(1). American Trandtiond arguesthat the trid court must engage in a two-step process: (1)



the trial court must determine whether the report congtitutes afair summary of the expert’ s opinions, Tex.
Rev. Civ. STAT. ANN. art. 4590i, 8§ 13.01(r)(6); and (2) if the trial court concludes that the report is not
afar summary, it must then look outsde the report at the plaintiff’s conduct to determine whether the
plantiff made a good-faith effort to meet the statutory requirements, id. 8 13.01(1). ThePdacioses, onthe
other hand, argue that the tatute requires only one inquiry — whether the report evidences a good-faith
effort to provide afar summary of the expert’'s opinions. According to the Palacioses, the trid court does
not have to make any factua determinations because the only rdevant information isin the report itself.
We agree withthe Palaciosesthat atrid court should look no further thanthe report in conducting asection
13.01(1) inquiry.

Theissuefor thetrid court iswhether “the report” represents a good-faith effort to comply with
the statutory definition of an expert report. 1d. 8 13.01(1). That definition requires, asto each defendant,
afar summary of the expert’ s opinions about the gpplicable standard of care, the manner in which the care
faled to meet that standard, and the causal relationship between that failure and the clamed injury. 1d. 8
13.01(r)(6). Becausethe statute focuses on what the report discusses, the only information relevant to the
inquiry iswithin the four corners of the documen.

Under subsections 13.01(1) and (r)(6), the expert report must represent only agood-faitheffort to
provide afair summary of the expert’sopinions. A report need not marshd dl the plaintiff’s proof, but it
mugt includethe expert’ sopinionon each of the dements identified in the Satute. SeeHart v. Wright, 16
SW.3d 872, 877 (Tex. App.—Fort Worth 2000, pet. denied). In setting out the expert’s opinions on
each of those dements, the report must provide enough information to fulfill two purposes if it is to

condituteagood-faitheffort. First, thereport must inform the defendant of the pecific conduct the plaintiff



has called into question. Second, and equaly important, the report must provide abasis for the trid court
to conclude that the daims have merit. See 4 SW.3d at 865 (Taft, J. dissenting); Wood v. Tice, 988
S.W.2d 829, 830 (Tex. App.—San Antonio 1999, pet. denied) (nating that one of the purposes of article
45901 isto deter frivolous clams).

A report that merely states the expert’s conclusions about the standard of care, breach, and
causation does not fufill these two purposes. Nor can areport meet these purposes and thus congtitute
agood-faitheffort if it omitsany of the satutory requirements. See, e.g., Hart, 16 SW.3d at 877 (holding
that a report wasinadequate becauseit stated that the patient had a heart attack and the doctor breached
the standard of care, without describing the standard of care); Wood, 988 S.W.2d at 831-32 (holding that
anexpert report did not meet the statutory requirements because it did not name the defendants, state how
the defendants breached the standard of care, demongtrate causationand damages, or includeacurriculum
vitae). However, to avoid dismisd, aplaintiff need not present evidenceinthe report asif it were actudly
litigating the merits. The report can be informa in that the information in the report does not have to meet
the same requirements as the evidence offered in a summary-judgment proceeding or at trid. See, e.q.,
Tex. R. Civ. P. 166 (f) (setting out the requirements for the form and content of affidavits offered as
summary-judgment proof); Tex. R. Evip. 802 (dating that most hearsay is inadmissable).

American Trangtiond contendsthat Dr. Brontke' sreport does not meet the statutory requirements
because it does not represent a good-faitheffort to provide afar summary of her opinion on the sandard
of care and how American Trandtiond breached that standard. The Paacioses respond that the following

parts of Dr. Brontke' s report establish these eements:



Based on the available documentation | was able to conclude that: Mr. Pdacios
fdl from his bed on 5/14/94 while trying to get out of it on hisown. The nurang notes
document that he was observed by nursing on the hour for two hours prior tothefdl. In
addition, ten minutes before the fdl, the nursaing notes documents [Sc] the his wrist/vest
resraintswereon. Y, a thetimeof hisfdl hewasfound on the floor with hisvest/wrist
restraints on but not tied to the bed. It is unclear how he could untie dl four of the
resraints from the bedframe in under ten minutes. Obvioudy, Mr. Paacios had a habit
of trying to undo his restraints and precautions to prevent his fdl were not properly
utilized.

All'in dl, Mr. Paacios sustained a second brain injury with a left subdura
hematoma while he was an inpatient at [the Hospitd]. . . . [I]n my opinion, the medical
care rendered to Mr. Pdacios at the time of his second brain injury was below the
accepted and expected standard of care which he could expect to receive. Moreover,
this [sic] below the accepted standard of care extends to both the cause of the second
injury aswell as the subsequent treatment . . . .
The Pdacioses rely mostly on one sentence in the report to establish the standard of care: “Mr. Pdacios
had a habit of trying to undo his restraints and precautions to prevent hisfal were not properly utilized.”
They argue that the inference can be made fromthat sentence, dong with the statement that “[i]t is unclear
how he could untie dl four of the restraints from the bed frame in under ten minutes” that Dr. Brontke
believes American Trangtiond’ s staff should have tied the restraints to the bed more securely.
The standard of care for a hospital iswhat an ordinarily prudent hospital would do under the same
or dmilar circumstances. SeeBirchfieldv. TexarkanaMent | Hosp., 747 S.W.2d 361, 366 (Tex. 1987).
|dentifying the standard of careiscritica: Whether adefendant breached hisor her duty to apatient cannot
be determined absent specific information about what the defendant should have done differently. “While

a‘far summary’ is something less than afull statement of the gpplicable standard of care and how it was

breached, even a far summary must set out what care was expected, but not given.” 4 SW.3d at 865



(Taft, J dissenting). The statement the Palacioses rely upon — that precautions to prevent Palacios fall
were not properly used — is not a statement of a standard of care. Neither the tria court nor American
Trangtiona would be able to determine from this conclusory statement if Dr. Brontke believes that the
standard of care required American Trandtiond to have monitored Palacios more closdly, restrained him
more securdly, or done something ese entirdy. “Itisnot sufficdent for an expert to smply state that he or
she knows the standard of care and concludes it was[or wasnot] met.” See Chopra v. Hawryluk, 892
SW.2d 229, 233 (Tex. App.—El Paso 1995, writ denied). Knowing only that the expert believes that
American Trangtiond did not take precautions to prevent the fal might be useful if American Trangtiona
had an absolute duty to prevent fdlsfromitshospita beds. But asagenerd rule, resipsaloquitur doesnot
apply in medical-mapractice cases. Tex. Rev. Civ. STAT. ANN. art. 45901, 8 7.01 (limiting res ipsa
loquitur in medica malpractice to the limited classes of casesto which it applied as of August 29, 1977);
Haddock v. Arnspiger, 793 SW.2d 948, 951 (Tex. 1990).

Whenthe expert report’ sconclusory statementsdo not put the defendant or the trid court onnotice
of the conduct complained of, section 13.01(1) affordsthe trid court no discretion but to conclude, asthe
trid court did here, that the report does not represent agood-faitheffort to provide afar summary of the
standard of care and how it was breached, as section 13.01(r)(6) requires. And because the Statutory
180-day time period had passed when the trid court here made that determination, section 13.01(e)
required the court to dismisswith prgudice the Palacioses dams against American Trangtiond. See Tex.
Rev. Civ. STAT. ANN. art. 4590i, § 13.01(e). Accordingly, we reverse the court of gppeds judgment

and dismiss with prgudice the Palacioses clams.
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Deborah G. Hankinson
Judtice
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