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JusTice BAKER concurred inthe judgment only, joined by JusTice ENOCH, JUSTICE HANKINSON

and Justice O’ NEILL.

Texas courts have consstently held that opinion testimony in condemnation cases about the vaue
of lotsin ahypothetica subdivison isinadmissble to indicate raw, unimproved land' s market value. The
Court today, however, leaves openthe possibility that the subdivisondevel opment gppraisd method may
be used to determine raw, unimproved property’s market vaue in a condemnation case. Because |

disagree, | can concur in the judgment only.

. APPLICABLE LAW
If anentiretract of real property iscondemned, the damageto the property owner isthe property’s

loca market value at the time of theteking. Tex. Prop. CopE § 21.042(b). The condemnation date is



when the condemnor takes actua possession or constructive possession by depositing the special
commissoner’saward. Cityof Fort Worthv. Corbin, 504 SW.2d 828,830 (Tex. 1974). Market vdue
isthe price the property would bring “when it is offered for sde by one who desires, but is not obligated
to I, and isbought by one who is under no necessity of buyingit.” Satev. Windham, 837 SW.2d 73,
77 (Tex. 1992) .

This Court hashdd that courts should admit as market-va ue evidence such matters as suitability,
adaptability, surroundings, conditions before and after, and dl circumstances which tend to increase or
diminish the property’ s market vadue. State v. Carpenter, 126 Tex. 604, 89 S.W.2d 194, 200 (1936).
Also, the jury may congder dl “the uses to which [the property] is reasonably adaptable and for which it
etherisorindl reasonable probability will become avalable withinthe reasonable future” City of Austin
v. Cannizzo, 267 S\W.2d 808, 815 (Tex. 1954). But this Court has also held that courts should exclude
evidence “relating to remote, speculative, and conjectural uses. . . which are not reflected in the present
market value of the property.” Carpenter, 89 SW.2d at 200. And it has recognized that “[a]s hard as
it isto determine the vaue of property as it exists, it is harder dill to determine its value asit might be.”
Satev. Schmidt, 867 S.W.2d 769, 781 (Tex. 1993); see also Melton v. State, 395 S.W.2d 426, 429
(Tex. Civ. App—Tyler 1965, writ ref’d n.r.e.) (“[M]arket vaue. . . should be based upon a reasonable
cashvdue and areasonable usefor reasonable adaptability, and not upon some specul ative, contemplated,
[9c] use to be made of theland.”). Asaresult, evidence in condemnation cases that “takes the inquiry
away fromthe issue to be determined and raisesan entirdy collateral issue’ isexcluded. Statev. Chavers,
454 S\W.2d 395, 397 (Tex. 1970) (holding that landowner could not value unimproved condemned land

by comparing it to recently sold property including a house).



Because speculative evidence may lead to jury confusion and inaccurate damages awards, this
Court has recognized only three gppraisa techniques as acceptable for determining market value in
condemnationactions. (1) the comparable-saesmethod, (2) the cost method, and (3) theincome method.
See Religious of the Sacred Heart v. City of Houston, 836 S.W.2d 606, 615-17, n.14 (Tex. 1992).
Appedss courts have likewise consstently applied these three methods, often recognizing that the best
market-vaue evidence is comparable land sdes in the condemned property’s area. See, e.g, Bauer v.
Lavaca-Navidad River Auth., 704 SW.2d 107, 110 (Tex. App.—Corpus Christi 1985, writ ref’d
n.r.e.); Southwestern Bell Tel. Co. v. Ramsey, 542 SW.2d 466,474 (Tex. Civ. App—Tyler 1976, writ
ref’d n.r.e.); County of Bexar v. Cooper, 351 SW.2d 956, 958 (Tex. Civ. App.—San Antonio 1961,
no writ).

Texas courts closaly scrutinize and often rglect gppraisa techniques differing from the traditiona
methods. For example, this Court, citing Texas cases dating back to 1897, has recogni zed:

It haslong beenhdd inthis state that eventhough atract of land is adaptable to subdivison

for commercia and residentid lotg,] one seeking to prove the vaue of suchatract of land

may not show what the price of the lots would be if subdivided, or show the price for

which dready subdivided lots were selling.
Sate v. Willey, 360 SW.2d 524, 525 (Tex. 1962) (citations omitted). This is because the “vaue of
nonexigtent lotsinahypothetical subdivisonistoo speculative to be admitted asdirect evidence of market
vaue’ and the sdles price of individud, improved lots does not meet the test of amilarity. Cannizzo, 267
S.W.2d at 816. Moreover, such evidence tends to cause the jury to value the land aslots, presumably at

a higher market value. Boswell v. Brazos Elec. Power Coop., Inc., 910 SW.2d 593, 601 (Tex.

App.—Fort Worth 1995, writ denied).



Courts of gppeds have applied the Willey rule to exclude hypotheticad subdivison appraisal
evidence, particularly when the condemned land was raw, unimproved acreage. See, e.g, Boswell, 910
SW.2d a 601 (“The generd ruleincondemnationcases. . . is that when the property condemned is raw
acreage . . . it is improper to admit evidence of hypotheticd, nonexistent subdivisons.”); Kaufman
Northwest, Inc. v. Bi-Sone Fuel Co., 529 SW.2d 281, 288 (Tex. Civ. App.—Tyler 1975, writ ref’d
n.r.e) (“Where the property condemned is raw acreage it isnot proper to admit in evidence hypothetica
plats of nonexistent subdivisons, for the reason that they tend to causethe jury to vaue the land aslotsin
an established subdivisonwherenone exists.”); Lower Nueces River Water Supply Dist.v. Collins, 357
SW.2d 449, 452 (Tex. Civ. App.—San Antonio 1962, writ ref’d n.r.e) (“The introduction of these
[hypotheticd] platswould causethe jury to vadue this property by lot rather thanwhat the entire tract would
&l for under the market vduerule”).

The only exception to this rule is hypotheticd plats may be admissible when “they are relevant to
prove some issue in the case and are limited to that purpose.” Collins, 357 SW.2d at 452; see also
Boswell, 910 SW.2d at 601; Delhi Gas Pipeine Corp. v. Richards, 659 S\W.2d 861, 864 (Tex.
App—Tyler 1983, no writ). Thus, the jury may consider condemned property’s adaptability to
subdivison as afactor in determining market value.  Cannizzo, 267 S.W.2d at 816. But the jury cannot
consder individud lots sdes prices as comparable to the condemned property’ smarket value as though
the land were aready subdivided and improved. Minyard v. Texas Power & Light Co., 271 SW.2d

957, 959 (Tex. Civ. App.—Fort Worth 1954, writ ref’d n.r.e.).

[I. ANALYSS



A. THE SuBDIVISION DEVELOPMENT APPRAISAL M ETHOD

The subdivison development method va ues undeveloped land by caculaing what a landowner
could expect to redize from sdling individud lots, taking into account devel opment costs and discounting
future revenues to present vdue. ~ SW.3d a . The Court notes that the Appraisa Ingtitute's
approach involves the same andlyss “estimate the gross sales of lots from a hypothetical subdivison of
the subject land, subtract the costs of marketing and development, and discount the cash flow to arrive a
the present vaue of the property to a willing developer-buyer.” ~ SW.3da __ n.l. In describing
Patterson’s appraisa technique, the Court acknowledges that Peatterson gpplied the subdivision
development method but then daims that his method is only “broadly smilar” to the Apprasa Inditute' s
approach. _ SW.3da __, n.1. However, the Court does not explain how the Appraisal Ingtitute's
approach is any different than Patterson’s gpproach. Rather, the only distinguishing factor isthe Court's
referring to Patterson’s gpproach as “ Patterson’ s subdivision development andysis.”

In any event, any approachto the subdivisondevelopment method uses evidence about the actua
salesof individud lotsto establishraw, unimproved condemned land’ smarket vaue. Thus, the subdivision
development methodissgnificantly digtinguishablefromTexas' traditiona appraisal methods. Asthe Court
notes, the subdivisondevelopment method differs from the comparable sdes method because it requires
the appraiser to examine ready-to-build, subdivided |ots—|otsthat are not comparable to the landowner’s
larger, unsubdivided condemned property. =~ SW.3d a . Further, as the Court explains, the
subdivisondevel opment method is unlikethe income method, becauseit is based solely onthe speculative

piecemed sde of unimproved property.  SW.3dat __.



B. THE SuBDIVISION DEVELOPMENT M ETHOD | S | RRELEVANT
UNDER TEXAS CONDEMNATION LAW

In holding that Patterson’s subdivision development andlysis (i.e., the subdivison development
method) wasnot competent market-val ue evidence, the Court focuses on the flawed methodol ogy and thus
the unrdigbility of Patterson’s appraisal. The Court concludes that Patterson’s appraisal did not
demondtrate what awilling buyer would pay to a willing sdler in the relevant market. ~ SW.3da .
However, the Court asks and answers the wrong question and does not answer the red question in this
case—whether the subdivison development method is rdevant to establish the market vaue of raw,
unimproved land in condemnation cases. The answer under established Texas condemnation law is*no.”
But, without further explanation, the Court leaves the door open and opines that in some condemnation
cases involving undeveloped land, the subdivison development method may be reliable, relevant, and
admissble. _ SW.3dat __.

The Court concedes that, for over a century, Texas courts have refused to admit hypothetical
subdivison evidence to determine raw land’s market vaue. See, e.g., Willey, 360 SW.2d at 525;
Cannizzo, 267 SW.2d at 815; Slliman v. Gano, 39 SW. 559, 563-64 (Tex. 1897); Boswell, 910
S.\W.2d at 601; Kaufman Northwest, Inc., 529 SW.2d at 288; Collins, 357 S.W.2d at 452; Denison
& P.S Ry. Co. v. Sholz, 44 S.\W. 560, 561-62 (Tex. Civ. App. 1898, no writ). Butit persstsinarguing
that these cases do not gpply here, and presumably in any condemnation case usng the subdivision
development method, because congdering individud lots estimated vaues is only a sngle step in the
expert’s menta process. The Court dso clams that under this appraisa technique, the evidence of

individud lot salesis not offered as comparable to the undivided property.



The Court’ sreasoning entirely ignores Texaslaw that condemned property’ svaue must be based
on the land’ sconditionat the time of the taking. See Tex. Prop. CobE 8§ 21.042(b); Corbin, 504 S.W.2d
a 830. Further, contrary to the Court’ s cursory conclusion, the subdivison development method does
require that the expert use individud lot sales as comparable to the undivided land. And, in fact, thisis
exactly wha happened here. As the Court explains, “Patterson reviewed recent sades of three
compar able, unimproved resdentid lots in one nearby subdivison.” __ SW.3dat __ (emphass added).
Smply because the subdivision devel opment method a so requiresthat the expert take additiond stepsand
congder other factors before arriving at afind dollar figure does not meanthe method is any morereevant.
Rather, this appraisal method’s underlying premise—that the sde price of lots in subdivided areas is
comparableto raw, unimproved condemned property—is precisely what the Court rejected inWilley. 360

S.\w.2d at 525.

[11. CONCLUSION

In leaving the door open for courtsto alow partiesto use the subdivisondeve opment method as
evidence of raw, unimproved property’s market vaue in condemnation actions, the Court ignores
edtablished Texas law to the contrary. While condemned land’ s adaptability to subdivison is relevant to
show the land’ s highest and best use and thus is afactor for the jury’s consideration, this cannot be used
as the bagis for the market-value appraisa. The underlying approach to the subdivison devel opment
method is fundamentally flawed under Texas condemnationlaw, because evidence about actud individua
lots vdueisirrdevant to showraw, unimproved condemned property’ s market vaue onthe condemnation

date. Because the subdivison development method raises the same concerns as it has for over one



hundred years, the Court should adhereto Texaslaw and hold that this gppraisa method isirrdevant and
inadmissable to show raw, unimproved property’ s market vaue in condemnation cases. Accordingly, |

concur in the Court’ s judgment only.

James A. Baker, Justice

Opinion ddlivered: May17, 2001



