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JusTice ABBOTT ddivered the opinion of the Court.

The question we consder is whether an insurer that does not comply with the clam
acknowledgment requirements of Texas Insurance Code article 21.55, section 6 mud pay its insured’s
attorney’ sfeeswhenthe insured is awarded uninsured motorist benefitsthat do not exceed persond injury
protectionbenefits previoudy paid by the insurer under the policy. The court of gppedls affirmed atake-
nothing judgment againg the insured, Rhonda Bonner, but awarded attorney’ s fees under artidle 21.55,

section 6 of the Insurance Code because Allgtate had not timely acknowledged Bonner's clam.



SW.3d . Wehold that section 6 makestheinsurer’sliability on the dlam a prerequisite for imposing
pendties. Becausethe previoudy paid benefits exceeded the amount awarded to Bonner for her uninsured
motorist clam, Allstate was not liable for the clam under the terms of the insurance policy and therefore
did not owe attorney’ sfees under article 21.55, section 6. Accordingly, we reverse that part of the court
of gppeals judgment awarding Bonner atorney’s fees and costs and render judgment that Bonner take
nothing.
I
Background

Rhonda Bonner was insured under an Allstate persond automobile policy when she was injured
in an accident caused by anuninsured motorist in October 1997. Bonner submitted notice for a personal
injury protection (“PIP") benefits clam aong with a chiropractic bill for $1,802. Allgtate acknowledged
and reduced the claim and paid Bonner $1,619. After receiving that money, Bonner submitted notice for
an uninsured motorist (“UM”) benefits daim under the same insurance policy on December 11, 1997.
Allstate received the demand letter on December 15, 1997, but did not acknowledge receipt of the letter
until January 16, 1998.

Allgtate eventudly denied Bonner’'s UM dam, and Bonner sued Allstate to recover the UM
benefits. Bonner dleged that shewasinjured by the uninsured motorist’ snegligence and that Allsatefailed
to comply with artidle 21.55 because Allstate did not acknowledge receipt of Bonner’s demand within
fifteen days. See Tex. INs. CopE art. 21.55, 8§ 2 (Supp. 2000). Based on these allegations, Bonner

damed she was entitled to damages, attorney’s fees, and costs. Allgtate stipulated that it did not
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acknowledge receipt of Bonner's demand within fifteen days but defended the claim based on the
undisputed fact that Allstate had dready paid Bonner $1,619 in PIP benefits.

The jury returned a verdict: (1) finding that the negligence of the uninsured motorist proximeately
caused the accident; (2) awarding $1,000 compensation for Bonner’s chiropractic care, but nothing for
her physica pain and suffering and impairment daims; and (3) avarding $7,500 for Bonner’s attorney’s
preparationand trial work. Because Bonner'spolicy contained anonduplication-of-benefits provison, and
because the $1,619 PIP payment exceeded the $1,000 UM damage award, the trial court rendered
judgment that Bonner take nothing. Thetrid court declined to award Bonner attorney’s fees and taxed
costs of court againg her.

The court of gpped s affirmed the take-nothing judgment for the UM benefits, but reversed the trid
court’sdenia of attorney’ s fees and assessed al costs of court for trid and apped againg Allstate. The
court of gppealsreied on Dunn v. Southern Farm Bureau Casualty Insurance Co., 991 SW.2d 467
(Tex. App.—Tyler 1999, pet. denied), for the propostion that an insurer must comply with article 21.55
every time aninsured presentsacdam, or face pendtiesunder section6. 1d. at 472. LikeAllgate, Dunn's
insurer had violated article 21.55 initsresponseto aUM clam after timely paying benefits on a PIPdaim.
Id. at 471. Here, the court of appeals concluded that, like Dunn, Bonner was entitled to attorney’ s fees
because Allstate did not acknowledge Bonner’s claim within fifteen days of receipt.

Allgtate argues that article 21.55, section 6 does not entitle Bonner to attorney’ s fees because it
pendizes insurers only when they fall to acknowledge dams for which they arelidble. Alldate maintains

that it was not liable for Bonner’'s UM dam, even though she proved negligence and damages, because
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the nonduplication-of-benefits provisoninthe policy entitled her to UM benefits only if her UM damages
exceeded those damages“paid or payable’ under the policy’ sPIP coverage. Allgtate distinguishes Dunn
because the insurer there had to pay UM damages over and above previoudy pad PIP benefits. Seeid.
at 470. Instead, Allstate pointsto Blizzard v. Nationwide Mutual Fire Insurance Co., 756 SW.2d 801
(Tex. App.—Dallas 1988, no writ), which denied attorney’ s fees to aninsured who established damages
that were less than the total amount her insurer had aready paid.

Bonner responds that the court of appeds correctly awarded attorney’ s fees because she does
have avaid dam tha required Allgtate to follow atide 21.55’'s acknowledgment procedures. Bonner
argues that the jury’s findings on negligence and damages, dong with Allsate’ s sipulation thet it did not
timely acknowledge receipt of her demand |etter, establish her right to attorney’ s fees under the atute,

[
Discussion

Insurance Code article 21.55 establishes proceduresfor the prompt payment of insurance dams,
including the acknowledgment of aninsured’ snoticeof adam. The satute defines“clam” as“afirst party
dammadeby aninsured. . . under aninsurance policy . . . that must be paid by the insurer directly to the
insured.” Tex. INs. CopEe art. 21.55, 8 1(3)(Supp. 2000). Section 2 providesthat “an insurer shdl, not
later than the 15th day after receipt of notice of aclam . . . acknowledge receipt of the clam.” 1d. §
2(a)(1). Section 6 — the focus of this case — provides apendty of 18 percent per annum of the amount
of the dam, dong with reasonable attorney’s fees, “[ijn dl cases where a dam is made pursuant to a

policy of insurance and the insurer liable therefor is not in compliance with the requirements of thisarticle.”
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Id. 86. Tosuccessfully maintain aclam under section 6, aparty must establish threedements: (1) aclam
under an insurance policy; (2) that the insurer isliable for the dam; and (3) that the insurer has falled to
follow one or more sections of article 21.55 with respect to the clam.

Bonner contends that section 6 entitles her to attorney’s fees because Allstate stipulated to a
“violaion” of article 21.55 for not timdy acknowledging her dam. But Allgtate sstipulation merdly satisfies
the noncompliance e ement needed to invoke section6. Allgtate’ s stipulation does not satisfy the second
requirement to recover under section 6: the insurer’ sliability. To meet this second requirement, Alltate
must be ligble under the terms of its insurance policy with Bonner.

Bonner’ sdam, made pursuant to her insurance policy, iscontractud in nature. See Hensonv. S.
Farm Bureau Cas. Ins. Co., 17 SW.3d 652, 653-54 (Tex. 2000). Toestablishaclam under thepalicy,
Bonner had to prove not only that an uninsured or underinsured driver negligently caused the accident that
resultedin her covered damages, but aso that dl gpplicable policy provisonswere stidfied. Seeid.; State
Farm Mut. Auto. Ins. Co. v. Grayson, 983 S.W.2d 769, 770 (Tex. App.—San Antonio 1998, no pet.).
The nonduplication-of-benefits provisoninthis policy is vaid and enforceable, see Mid-Century Ins. Co.
v. Kidd, 997 SW.2d 265, 276 (Tex. 1999), and would have made Allgtate lidble for Bonner'sUM clam
only if Bonner had proved more in damages than Allstate had aready paid in PIP benefits. But because
Bonner proved only $1,000 in damages — $619 less than she had dready received — she did not
edtablish a clam under the terms of her policy.

The court of gppedls reliance on Dunn ismisplaced. Although Dunn did apply article 21.55 to

factsinvolving a promptly paid PIP clam and an insurer’ s subsequent delay inacknowledging and paying
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aUM dam, it did not involve aUM cdam for which the insurer was not liable under the policy. Insteed,
the insured’s UM claim exceeded the previoudy paid Pl P benefits, and the insurer in Dunn was liable for
$220,000 in actua damages. See Dunn, 991 SW.2d at 470. As a consequence for delaying
acknowledgment and payment of a daim for which it was lidble, the insurer in Dunn was subject to the
section6 pendties. Seeid. at 478. By contrast, because Allstate is not ligble for Bonner’ sUM dam, its
falure to acknowledge receipt of that clam within fifteendays does not subject it to the pendtiesin article
21.55, section 6.

Although Bonner agrees that the PIP benefits preclude any award of actual damages, she argues
that Allstate was nevertheless ligble for the penalties under section 6. She points to case law holding that
aparty need not receive a net recovery of damages to be a prevailing party eigible for anaward of costs
or atorney’s fees. See McKinley v. Drozd, 685 SW.2d 7, 9-11 (Tex. 1985) (attorney’ s fees); Perez
v. Baker Packers, 694 SW.2d 138, 143 (Tex. App.—Houston [14th Dist.] 1985, writ ref’d n.r.e.)
(costs). But these cases are inagpposite.

In McKinley, the plantiff proved an ordinary breach of contract, and the defendant proved a
counterclam under the Deceptive Trade Practices Act. McKinley, 685 SW.2d a 8. In Perez, the
plantiff succeeded on a negligence dam, but recelved nathing because another defendant had aready
settled withhim for morethanhis actua damages. Perez, 694 S\W.2d at 143; but seeHamrav. Gulden,
898 SW.2d 16, 19 (Tex. App.—Dallas 1995, writ dism’'d w.0,j.). Here, Allstate’ s payment of $1,619
in PIP benefits was apolicy defense, not a counterclam or a settlement by a different defendant who was

not jointly lidble. By proving that it had dready paid Bonner morethanher UM damages, Allstatedid not
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amply gain the right to offsst one vaid dam against another. Instead, Allstate completely defeated
Bonner’s UM clam, and under the policy termswas not liable to her.
M1
Conclusion

Although Alldtate faled to acknowledge Bonner’s dam within fifteen days, Bonner has not
presented adamunder her insurance policy for whichAllsaeisliable. Asaconsequence, Bonner cannot
recover attorney’ sfeesunder Insurance Code article 21.55, section 6. Accordingly, we reverse that part
of the court of appeds judgment awarding Bonner attorney’ s fees and costs and render judgment that

Bonner take nothing.
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