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Justice O’ NeiLL ddivered the opinionof the Court, joined by JusTice HECHT, JusTICE ENOCH, JUSTICE
OWEN, JUsTICE ABBOTT, AND JUSTICE HANKINSON.

JusTice BAKER filed adissenting opinion, joined by CHIEF JUSTICE PHILLIPS.

In these consolidated cases, employees of nonsubscribers to workers: compensation insurance



under the Texas Workers Compensation Act voluntarily eected to participate in employer benefit plans
that provide injured employees specified benefits in lieu of common-law remedies. We must decide
whether the Workers Compensation Act prohibitsvoluntary pre-injury agreements of thistype and, if not,
whether we should hold them void on public policy grounds because they undermine the Legidature' s
workers compensation scheme. In Lawrence v. CDB Services, Inc., we must aso decide whether the
walver Sgned by the employee meets the express-negligence and fair-notice tests.

We discern no clear legidative intent to prohibit agreements such as those presented here.
Although the parties and various amici have raised numerous fact-intensive public policy consderations
favoring both sdes of the issue, we bdieve these policy choices are best resolved by the Legidature.
Absent any dear indication of legidative intent to prohibit such agreements, we decline to hold them void
on public policy grounds. Findly, we hold that the waiver Lawrence executed satisfies the fair-notice and
express-negligence tests.  Accordingly, we affirm the court of gppeds judgments upholding summary
judgmentsin favor of the employers. 16 SW.3d 35; 20 SW.3d 1.

|
A. Lawrencev. CDB Services, Inc.

At al times rdlevant to these proceedings, CDB Services was a nonsubscriber under the Texas
Workers CompensationAct. Instead of opting into the statutory workers' compensation scheme, CDB
adopted an employee benefit planthat provides medical disability, dismemberment, and death benefits for
its digible employees who choose to participate in the plan. On hisfirst day of employment with CDB,
Gary Lawrence signed an dection to participate in the plan. That eection provided:
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By executing this document, | voluntarily eect to participate in the CDB SERVICES,
INC.”S EMPLOYEE BENEFIT PLAN AND TRUST (the “Plan”). According to the
Plan, | agree that by accepting benefits under the Plan or executing this election form
indicating an eection to participate in the Plan:

* | agree to the Plan's terms.

* | wave any right | may have to recover from CDB Services, Inc. (the
“Employer”), or any of its Affiliated Employers, directors, officers, shareholders,
employees, and agents for injuries| sustain or for my deathif they arise out of and
within the course and scope of my employment with Employer or any Affiliated
Employers.

* | acknowledge that, if | am injured or killed in the course and scope of my
employment, my only rdief agang Employer or any of its Affilisted Employers,
directors, officers, shareholders, employees, and agents will be to receive the
benefits provided by the Plan.

| understand that by electing to participate in the Plan, | will lose any right that |
may have had to sue Employer or any of its Affiliated Employers, directors,
officers, shareholders, employees, and agents because of any injuries, illness, or
deathl sustain in my employment with Employer or any of itsAffiliatedEmployers
resulting fromtheir negligence or any other conduct actionableunder the common
law of the State of Texas, the statutes of the State of Texas, or under any
otherwise available equitablerdief. My only remedy will beto pursue benefits
underthe Plan. Executingthiselection involvesthewaiver and releaseof valuable
legal rights.

(Bold-faceinorigind). Theeection further recitesthat (1) Lawrencedid not Ssign the election under duress,
(2) he recaived asummary plan description, (3) no person made any representation to him on behdf of
CDB or its dfiliated employers that influenced him to Sgn the eection, (4) Lawrence Sgned the eection
of hisown freewill, (5) he had the option of seeking professond advice before executing the eection and
had consulted an attorney to the extent he deemed necessary, and (6) he understood the language in the

election. Lawrence doesnot claim that he wasforced to sgn the eection under duress or that hisdecision
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to participateinthe planwasanythingother than voluntary. Less than amonth after Sgning the dection,
Lawrencewasinjured onthe job. He began receiving benefits under the CDB plan, and therecord reflects
that thosebenefitshave continued. About seven monthsafter hewasinjured, Lawrence sued CDB dleging
that hisinjurywascaused by CDB’ s negligence and negligence per se. CDB moved for summary judgment
on the bass of waiver, eection of remedies, release, and estoppel by acceptance of benefits. The trid
court granted the motion, and the court of appedls affirmed, holding that the employee’ s waiver did not
violate any public policy expressed in the Workers Compensation Act. 16 SW.3d at 44.
B. Lambert v. Affiliated Foods, I nc.

AffiliaedFoods, Inc., anonsubscriber totheworkers' compensati oninsuranceprogram, employed
Danny LeeLambert in May 1992. Although Affiliated did not have workers compensation coverage, it
had an employee disability plan that provided certain medical, disability, and death benefits to injured
employees who agreed to release and waive any clams againg their employer. The waiver recited:

| UNDERSTAND THAT BY EXECUTION OF THIS DOCUMENT, | WILL

LOSE THE RIGHT TO SUE AFFILIATED FOODS, INC. AND PEOPLE

EMPLOYED BY IT IN CONNECTION WITH INJURIES, ILLNESS OR

DEATH SUSTAINED IN MY EMPLOYMENT WITH AFFILIATED FOQOD,

INC. AS A RESULT OF ITS OR THEIR NEGLIGENCE OR OTHER

ACTIONABLE CONDUCT. MY ONLY REMEDY WILL BE TO BENEFITS
UNDER THE PLAN.

EXECUTION OF THIS DOCUMENT INVOLVES THE WAIVER AND
RELEASE OF VALUABLE LEGAL RIGHTS.

(Bold-facein origind). The dection aso recites that (1) Lambert executed the document voluntarily and



without duress, (2) no representation by Affiliated induced him to execute the document, (3) he carefully
read and understood the document, (4) he signed the document of his own free will and with knowledge
of the consequences, and (5) he had consulted an attorney to the extent he deemed necessary. Like

Lawrence, Lambert does not damthat hiselectionwasin any way forced upon him or wasnot voluntary.

Almaogt nine months after he sgned the waiver, Lambert wasinjured onthejob. Hereceived more
than $57,000 inbenefitsbefore suing Affiliated for negligence and gross negligence. Affiliated moved for
summary judgment, arguing that: (1) Lambert had waived and released his dams by sgning the dection;
(2) he had ratified the waiver by accepting benefits under the plan; and (3) he was estopped from suing
Affiliated because he had accepted plan benefits. The trid court granted Affiliated’'s motion. The court
of gpped s affirmed, holding that the election was not void as againgt public policy. 20 SW.3d a 6-7.

C. Other Cases

Thesetwo casesare not the only ones to present the issue before ustoday. Recently, inWolfev.
C.SP.H., Inc,, 24 SW.3d 641 (Tex. App.—Dallas 2000, no pet.), the FifthCourt of Appeds held that
voluntary pre-injury participation by a nonsubscriber’ s employee in an employer benefit planin exchange
for awalver of the right to sue was neither prohibited by the Workers' Compensation Act nor contrary to
public policy. On the other hand, in Reyesv. Siorage & Processors, Inc., 995 S\W.2d 722, 729 (Tex.
App.—SanAntonio 1999, pet. denied), the Fourth Court of Appedls held that anemployee sagreement
to waive dl damsfor on-the-job injuries in exchange for employer-provided benefits was void on public

policy grounds because the employer’s benefits were inferior to those provided under the workers

5



compensation statute. The Third Court of Appedsfollowed the Reyes court’ sreasoning in Castellow v.
Swiftex Mfg. Corp., 33 SW.3d 890 (Tex. App.—Austin 2000, no pet.), holding that the employee' s
waver of common law rights was unenforceable because the benefits offered under the employer’s plan
were inferior to statutory workers compensation benefits. We granted these petitions to resolve this
conflict among the courts of appedls.
[
A. No Prohibition under the Act
Petitioners argue that section 406.033 of the Workers Compensation Act prohibits ther
nonsubscribing employers from asserting waiver as adefense. That section provides:
@ In an action agang an employer who does not have workers
compensationinsurancecoverage to recover damagesfor persona injuries
or death sustained by an employee in the course and scope of the
employment, it is not a defense that:
@ the employee was guilty of contributory negligence;
2 the employee assumed the risk of injury or death; or

3 the injury or death was caused by the negligence of a
fdlow employee.

(b) This section does not reingate or otherwise affect the avalability of
defenses at commonlaw, induding the defenses described by Subsection

@.

(© The employer may defend the action on the ground that the injury was
caused:

@ by an act of the employee intended to bring about the injury; or



2 while the employee was in a sae of intoxication.

(d) In an action described by Subsection (a) against an employer who does
not have workers compensation insurance coverage, the plaintiff must
prove negligence of the employer or of an agent or servant of the
employer acting within the general scope of the agent's or servant's
employment.

Tex. LaB. CobDE § 406.033.

Petitioners contend that the Act prohibits their employers from asserting waiver as a defense
because section406.033(c) contains anexdusive lig of defenses available to nonsubscribers and does not
mention waiver. By enforcing their waivers, petitioners contend, we would be adding a defense not
dlowed by the datute. Alternatively, they argue that their waivers essentialy require them to assume the
risk of ther own injuries and thus violate section 406.033(a)(2). Petitioners cite a number of cases to
support their positions, but none addresses the precise Situation presented here. For example,
petitioners cite Kroger v. Keng, 23 S.W.3d 347, 349 (Tex. 2000), to support their argument that the Act
abolishes dl common-law defenses except those enumerated in section 406.033(c). But our decisionin
Kroger was not so broad; we held that a nonsubscribing employer could not submit a comparative-fault
issue because the issue necessarily required athreshold determinationthat the employee’ s negligence was
acontributing cause of the injury, which the Legidature expresdy prohibited. Kroger, 23 SW.3d at 347.
Permitting submission of the employee’s comparative fault would be contrary to the Legidature's clear

intent that “an employee's fault would neither defeet nor diminish his or her recovery.” Id. at 352.

Incontrast, the statute reveal's no clear legidative intent to preclude an employer fromasserting the



affirmative defense of waiver. Thereis, admittedly, some tension between the enumeration of prohibited
defensesinsection406.033(a) and the ligt of available defenses identified in section406.033(c); bothlids
cannot be exclusve. That the employers dso rey on section 406.033 highlights this tenson.  They
emphasize subsection (@), which ligts defenses that are not available to a nonsubscriber. Because the
defense of waiver is not specificaly prohibited, they contend that our falure to dlow this defense would
be adding a prohibited defense to the statute.

We do not bdieve that the Legidature’ s purpose in enacting subsection () was to provide an
exhaudiive list of defenses available to nonsubscribers. Instead, by enacting subsection (c), the Legidature
clearlyindicatedthat it did not intend subsection(a), whichligsdefenses based on anemployee’ s(or fdlow
employee s) fault that would otherwisedefeeat or diminishrecovery, to protect employeesinjured asaresult
of their own intoxication or their own intent to bring about the injury.> But for the exceptions expresdy
identified in subsection (c), subsection (a)’s prohibition of the contributory negligence defense might
arguably prevent anemployer fromasserting as a defense itsemployee’ sintoxication or intent to cause the
injury. Unlike the compardtive-fault issue in Kroger, the contractual waivers before us today do not
implicate the employees fault and are therefore not clearly within section 406.033's purview. If the
Legidature had intended section406.033(c)’ sdefensestobeexdusive, or section406.033(a)’ s prohibited
defenses to be broader, it could have easly said so. Thewaiver defenseissmply not addressed in section

406.033, either as a prohibited or a permitted defense.

! Neither is an employee of a subscriber entitled to compensation if the employee was intoxicated or wilfully
caused his or her own injury. See TEX. LAB. CODE § 406.032.

8



To support their contention that subsection(c)’ sdefensesare exclusive, petitionersrely in part on
our statement inTexasWorkers' Compensation Commission v. Garcia that the Act “abolish[ed] all the
traditional common law defenses for subscribers.” 893 S.W.2d 504, 511 (Tex. 1995) (emphasis
added). But that statement, albeit broad, must beread in context. It gppearsinour discussion of the Act’s
history, and follows a paragraph in which we identified the specific defenses — contributory negligence,
assumption of the risk, and fdlow servant — that employers had routinely invoked to defeat injured
employees clams before the Act’s passage. Seeid. Wediscouraged reliance on thisdictain Kroger,
emphaszing that Garcia dedlt with an open-courts challenge to the Act, not section 406.033's scope or
interpretation. 23 SW.3d a 352. We did not intend in Garcia to suggest that section 406.033(c)
diminated every concelvable defense in suits againgt nonsubscribers. While the petitioners cite severd
courts of gppeds decisons dso broadly stating that a nonsubscribing employer’ s only defenseisto show
that the employer was not negligent, those decisions generdly involve atempts to submit defensive legd
theoriesthat werenecessarily foreclosed as aresult of the Act’ sexpress prohibitions, likethe comparative-
falt defense in Kroger. See Brookshire Bros., Inc. v. Wagnon, 979 S.\W.2d 343, 347 (Tex.
App—Tyler 1998, no writ); Potter v. Garner,407 S.W.2d 537,541 (Tex. Civ. App—Tyler 1966, writ
ref’dn.r.e); Selly Oil Co. v. Carter, 316 SW.2d 87,90 (Tex. Civ. App.—Waco 1958, no writ); Sears,
Roebuck & Co. v. Robinson, 272 SW.2d 549, 552 (Tex. Civ. App.—Beaumont 1954), aff’'d, 280
S.\W.2d 238 (Tex. 1955).

Petitionersnext argue that enforcingtheir waiverswould beincons stent withsection406.033(a)(2),

which prohibits a nonsubscriber from asserting an assumption-of-the-risk defense, and with at least two
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of our decisons that prohibited an employer from shifting liability for job-related injuries and sdfety to the
employee, Barnhardt v. Kansas City, Mexico & Orient Railway Co. of Texas, 184 SW. 176 (Tex.
1916), and Clevenger v. Burgess, 31 SW.2d 675 (Tex. Civ. App.—Beaumont 1930, writ ref’ d). But
section406.033(a)(2) does not speak to anemployee’ svoluntary agreement to waive common-law dams
againg an employer in exchange for prescribed benefits. Rather, it precludesanemployer from assarting
that an employee' s negligence clam is barred because the employee voluntarily exposed him- or hersdlf
to a danger inherent in thework. See Farley v. M M Caittle Co., 529 SW.2d 751, 758 (Tex. 1975).
And inBarnhardt, we merely held that an employer may not require an employee to agree to assume the
risk of an on-the-job injury as a condition of employment. Barnhardt, 184 SW. at 179. Clevenger is
amilaly ingppogte. There, the nonsubscribing employer had paid hisinjured employee an extradollar per
day over hisregular wages, which the employer contended was sufficient to dlow the employeeto insure
himsdf againgt work-related injuries. The employer clamed that, by accepting the additiond pay, the
employee assumed the risks ordinarily incident to the work he was doing and the employer had the right
to plead dl defenses available under the common law. Clevenger, 31 SW.2d a 676. The record
contained no evidence of the walver agreement, if infact there was one, because neither party disputed that

any such agreement was inadmissible under the version of the Act then in effect.? Rather, the employer

2 All parties agreed that evidence of the purported agreement was inadmissible under the statutory predecessor
to section 406.035 of the current Act, which provides that “an agreement by an employeeto waivethe employee’ s right
to compensation is void.” Several courts have since held that section 406.035 of the 1989 Act does not apply to
nonsubscribers’ employees, see, e.g., Reyes, 995 SW.2d at 726, and Martinez v. IBP, Inc., 961 SW.2d 678, 682
(Tex.App.—Amarillo 1998, pet. denied), and neither Lawrence nor Lambert argue that section 406.035 renders their
waivers unenforceable.
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clamed the Workers Compensation Act unduly interfered with his right to contract and was therefore
uncongdtitutiona. Weuphdd the Act’ s conditutiondity, stating that “[t]he condtitutiona right to contract is
not infringed by forbidding contracts whereby employersrdieve themsdves of ligbility imposed by statute.”
Id. at 678. Onceagain, Clevenger involved aunilatera action by the employer that appears to have been
a condition of employment, and did not involve an employee' s voluntary eection of employer-provided
benefits. 1d. Hazelwood v. Mandréell Industries, another case Petitionerscite, d so involved an agreement
that was a condition of an employment contract and is amilaly distinguishable. 596 SW.2d 204, 205
(Tex. Civ. App.—Houston [1% Dist.] 1980, writ ref’d n.r.e.).

In this caseg, it is undisputed that neither Lawrence nor Lambert was required to release his
common-law dams as a conditionof employment. They werefreeto declinetheir employers plans, retain
their employment, and retain the right to sue for negligent injury, withthe inherent risksand uncertainty that
might involve. Nor do the employers plans shift the risk of on-the-job injuries to the employees; they
provide immediate and certain benefits the employers are not otherwise required to provide in exchange
for a voluntary rdinquishment of the right to sue. This distinction is Sgnificant. As one federa court,
interpreting Texas law, has Sated:

The digtinctionbetween an employment contract that requires a prospective employee, as

aconditionto receipt or retentionof employment, to agree to limit the employer’ s lighility,

on one hand, and a voluntary occupationa insurance plan, in which the employee has the

optionto enroll inconsiderationfor agreeingthat such plan condtitutes the exdusive remedy
for job related injuries, on the other, is decisve.
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Brito v. Intex Aviation Servs,, Inc., 879 F. Supp. 650, 654 (N.D. Texas 1995). The court noted that,
as here, the employee had a choice of whether to enrall in the plan, and his employment status would be
unaffected by that choice. 1d. n.4. If he chose to enroll, the employee was not required to prove his
employer’ snegligenceto receive benefitsfor job-related injuries. 1d. If he chose not to enroll, he retained
his right to recover from his employer without having to overcome his employer’ scommon-law defenses.
Id. Accordingly, the court concluded, “the main purpose of the Act, to protect and benefit the employee,
is not contravened by the existence of the plan and its concomitant waiver.” Id.

In sum, we find the Act itsdf does not expresdy prohibit the dections sgned by Lawrence and
Lambert. Thus, we must enforce themaswewould any other contract unlessthey should be held void on
public policy grounds because they contravene the workers' compensation scheme.

B. Public Palicy Concerns

Petitioners argue that enforcing their dections would contravene the workers compensation
scheme because their employers would then enjoy the benefitsthe Act bestows upon subscribers without
having to provide their employees equivdent statutory benefits. The courts of gppeds in Reyes ad
Castellow agreed, holding that such waivers violate public policy when the employer-provided benefits
are more limited than those provided by workers compensation insurance. Reyes, 995 S.W.2d at 729;
Castellow, 33 SW.3d at 901. Those courts engaged in a substantive comparison of the respective
benefitsand concluded that the empl oyer-provided benefits were inferior to those provided under the Act
and were therefore void.

We bdlieve that courts engaging in such a quditative, plan-by-planevduationisill-advised. First,
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such an andyss is premised on the questionable presumption that the various benefits can in fact be
compared. InLambert, for example, the employer’ s plan provides coverage for nonoccupationd injuries,
abenefit not conferred by the Act and one that an employee might consider far more vauable than other
satutory benefits. On the other hand, severd amici argue that employers can never offer a combination
of benefits and rights equivaent to what the Act intends because employees of nonsubscribers are not
protected from an employer’s or itsinsurer’ s potentia insolvency to the extent that employees recaiving
workers compensationbenefits are. Tex. INs. Copeart. 21.28-C, 8 5(8). And, they dlam, suchwaivers
generdly purport to deprive an employee’s survivors of ther right to seek exemplary damages for an
employee’ sdeath caused by anemployer’ sgross negligence, whichis preserved under the Act. See Tex.
LAaB. Cope8408.001. Theseargumentshighlight the difficultiesinherent in quantifying and measuring such
intangible benefits. Indeed, the court of appealsin Lambert concluded that the employer’ s plan was “not
capable of comparison” with the statutory workers' compensation plan. 20 SW.3d at 7.

In addition, deciding whether one set of benefitsis subgtantidly equivdent to another presents a
number of practical concerns. For ingance, Lambert’s employer clams its package of benefits in fact
affords broader coverage than workers compensation insurance because, anong other things, it covers
nonoccupationd injuries. Lambert, on the other hand, contendsthat his employer’ s plan does not provide
benefits equa to those offered under the Act because, anong other things, it does not providefor lifetime
medicd benefits. Assuming that different benefits such as these are even capable of comparison, should
expert economic testimony regarding the relative equivaency of benefits be presented in each case? And
who should decide— judge or jury? Hinging thevaidity of employer-provided plansupon acomparative-
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equivdency andyds fosters unpredictability of outcome and undermines judicia economy. But more
importantly, weighing the substantive equivaency of empl oyer-provided benefitsinvolvescompeting policy
congderations that courts are ill-equipped to address. Because the Act itsdf provides no clear guidance
on thisissue, we bdieve the ba ance must be drawn by the Legidature.

Petitioners argue that we should declare these waivers void because they undermine the Act’'s
generd scheme; if employee waivers such as these are not prohibited, they argue, employers will have no
incentive to subscribe to workers: compensation insurance and the system established under the Act will
be crippled. Itistruethat the Act discourages employersfrom choosing nonsubscriber status by abolishing
their common-law defenses of contributory negligence, assumption of the risk, and fellow servant. See
Tex. LAB.CoDE 8 406.033; Kroger, 23 SW.3d a 349. On the other hand, from its inception,
participationinthe Act hasbeenvoluntary. See Tex. LAB.Cobpe8406.002(a); Middleton v. Tex. Power
& Light Co., 185 S.W. 556, 558 (Tex. 1916). Unlike workers compensation laws in every other state,
the Texas Act dlows employers to choose whether to become a subscriber. See Tex. LAB. CODE 8
406.002; RESEARCH AND OVERSIGHT CoUNCIL ON WORKERS COMPENSATION, CONTROVERSY OVER
THE EFFECT OF WAIVERSUSED BY NONSUBSCRIBERS, TEXASMONITOR, 5:1 (Spring 2000). Employeses,
too, have a choice under our atutory scheme. Employees of subscribing employers may choose to opt
out of the system and retain their common-law rightsin the event they areinjured on the job. Tex. LAB.
CoDE § 406.034(b). Thus, our Legidature has decided to make participation in the workers
compensation systemvoluntary and dective asto both employer and employee. See Paradissisv. Royal

Indem. Co., 507 S.W.2d 526, 529 (Tex. 1974). Allowingemployeesof nonsubscribersadditiond choices
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does not in itsdf violate the legidative scheme.

In addition to the policy concerns raised by Petitioners, severd amici have weighed in both
supporting and opposing these waivers on numerous, competing public policy grounds® Those opposing
the walversargue that the waiversviolae public policy by dlowing employersto escape lighility by offering
benefits that are inherently inferior because benefits may be provided by entities that are unregulated and
that may becomeinsolvent. At the same time, they argue, these plans are not subject to the protective
mechanigms that the Act providesto ensurethat dams disputes are fairly resolved, do not protect workers
from being terminated for filing dams, and often do not alow injured employees to fredy choose ther
treeting physicians. They also contend that the waiversare not generally truly voluntary because workers
fed compelled to sgn them.

Amici supporting waivers, on the other hand, raise a number of countervailing policy concerns.
They contend that dlowing waivers will result in increased benefits for injured employees, and that
insurance from a number of financidly strong companiesis avalable to provide those superior benefits.
They cite Satistics suggesting that few subscribers will be influenced to leave the workers compensation
system if the waivers are upheld, and contend that benefits currently offered under some plans will be

reduced if the waivers are struck down. They clam that waivers such as these have been used by

3 Amici opposing waivers include the Texas Workers' Compensation Insurance Fund, the Texas Medical
Association, thelnsurance Council of Texas,the Texas AFL-CIO, and SenatorRobert Duncan. Amici supporting waivers
include the Texas Association of Business and Chambers of Commerce, HCA the Healthcare Company, St. Joseph
Regional Healthcare, Texas Risk Retention Association, the Texas Association of Residential Care Communities, and
H. E. Butt Grocery Co.
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employers for years, and that invaidating them will upset the status quo. And, they argue, there is no
evidencethat waivershave beenor will be used dbusvey. Tothecontrary, employeeswho decideto sign
walversare actudly exercigng aninformed, intentiona choice. These amici claim that traditiona contract
defenses, as wdl as the Employee Retirement Income Security Act of 1974, protect employees from
employers usng wavers abusvely.

To these palicy concerns, we add another: We do not know how many injured employeesin Texas
are currently recaiving benefits provided by their employersunder smilar plans. Several amici suggest that
thereare adgnificant number. Werewetoinvaidate such planson public palicy grounds, these employees
might losether benefitsyet no longer be able to assert common-law dams because of limitations problems.

We recognize that the Legidature designed the workers compensation scheme to encourage
employer participation. See, e.g., Kroger, 23 SW.3d at 350; Garcia, 893 SW.2d at 511. We dso
recognize that enforcing waivers like those presented today might discourage employer participationinthe
workers compensationsystemand present the problems articulated by some of the amici. But, while the
Legidature has created statutory incentivesto encourage participation, participationremans voluntary. As
ajudicid body, we are ill-equipped to evauate the likely real-world consequences of invalidating the
agreements before us.

Undoubtedly, the issue we face raises criticd and complex public policy issues. And the
adminidration of the workers compensation system is heavily imbued with public policy concerns. See
James v. Vernon Calhoun Packing Co., 498 SW.2d 160, 162 (Tex. 1973) (quoting Employers

Indem. Corp. v. Woods, 243 SW. 1085 (Tex. Comm’'n App. 1922, judgm’'t adopted)). At the same
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time, we have long recognized a strong public policy in favor of preserving the freedom of contract. See
Wood Motor Co. v. Nebel, 238 SW.2d 181, 185 (Tex. 1951). Courts must exercisejudicid restraint
in deciding whether to hold arm’ s-length contracts void on public policy grounds:

Public policy, some courts have said, isaterm of vague and uncertain meaning, which it

pertains to the law-making power to define, and courts are gpt to encroach upon the

domain of that branch of the government if they characterize a transaction as invdid

because it is contrary to public policy, unless the transaction contravenes some postive

Satute or some well-established rule of law.
Sherrill v. Union Lumber Co., 207 SW. 149, 153-54 (Tex. Civ. App. SBeaumont 1918, no writ)
(quoting 6 RuLING CASE LAW 8 119, at 710). Given the lack of any clear legidative intent to prohibit
agreements like the ones before us, and absent any dam by the petitioners of fraud, duress, accident,
misteke, or falure or inadequacy of consideration, we dedine to declare them void on public policy
grounds. We believe the factudly-intensve, competing public policy concerns raised by the parties and
by amici inthese cases are not dearly resolved by the statute and are best resolved by the Legidature, not
thejudiciary.

Il
Express Negligence/Fair Notice

Lawrence additionaly arguesthat his release of dams againgt CDB is unenforceable because it

does not meet the express-negligence or fair-noticetests. Lawrence spre-injury release of clamsaganst

CDB for CDB’s own negligence can be enforced only if it meets two fair notice requirements. Firdt, the

parties intent that CDB was to be released from liability for CDB’s own future negligence must be
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expressed in unambiguous terms within the four corners of the rdlease. See Littlefield v. Schaefer, 955
SW.2d 272, 274 (Tex. 1997). Second, the rdeasng language must be “congpicuous.” Id. Whether a
releaseis conspicuousisaquestion of law. 1d. Language that appears in contrasting type or in capitas
satisfies the conspicuousnessrequirement. 1d. at 274-75. We agree with the court of appeasthat CDB'’s
electionmeetsboth the express-negligence and fair-notice requirements. See ld. at 274; Dresser Indus.,
Inc. v. Page Petroleum, Inc., 853 S.W.2d 505, 508 (Tex. 1993); Ethyl Corp. v. Daniel Constr. Co.,
725 S.\W.2d 705, 707-08 (Tex. 1987).
AV
Conclusion
The Texas Workers Compensation Act neither clearly prohibitsnor clearly dlowsvoluntary pre-

injury employee eections to participate in nonsubscribing employers benefit plans in lieu of exercising
common-law remedies. And whether or not such dections should be held void on the theory that they
contravene the genera statutory scheme and thus violate public policy isa decison that we believe, absent
clear legidative guidance and in light of numerous competing public policy concerns, is better Igft to the
Legidature. Accordingly, we decline to invaidate the petitioners  dections on public policy grounds and

affirm the court of gppeds judgments.

Harriet O’ Nalill
Judtice
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OPINION DELIVERED: March 29, 2001.
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