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JusTicE HANKINSON delivered the opinion of the Court, in which CHIEF JUSTICE PHILLIPS, JUSTICE
ENocH, JusTICE BAKER, JusTICE O’ NEILL, and JUSTICE JEFFERSON joined.

Justice OweN filed adissenting opinion, joined by JusTice HECHT.

Theissueinthisappeal from ajudgment of the Board of Disciplinary Appeds (BODA) concerns
the appropriate disciplinary procedure to be followed when alicensed Texas attorney is convicted of or
placed on probation withor without an adjudi cation of guilt for possession of a controlled substance. We
must decide whether discipline in thisinstance is mandatory under the compulsory discipline process, or
whether BODA may consider arange of sanctions based on the facts underlying the aleged misconduct
as part of the standard grievance process.

Paula Ann Lock, alicensed Texasattorney, pleaded guiltyto possession of a controlled substance,
athird-degreefdony, in violation of Texas Hedth & Safety Code § 481.115(c). Thetria court deferred

further proceedings without an adjudication of guilt, ordered her to pay a$500.00 fine, and placed her on



community supervison for Sx years. Through the Chief Disciplinary Counsd, the State Bar of Texas
commenced compulsory discipline proceedings against Lock pursuant to Part V111 of the Texas Rules of
Disciplinary Procedure. See Tex. R. DiscipLINARY P. 8.01-.08, reprinted in Tex. Gov' T CODE, tit. 2,
subtit. G app. A-1. After a hearing, BODA held that Lock, having been placed on probation for
possessionof a controlled substance without an adjudication of guilt, had beenconvicted of anintentiond
crime, as defined by disciplinary rule 1.06(0). BODA suspended Lock for the term of her crimina
probationand hdd that if her crimind probationis revoked, she should be disbarred pursuant to TexasRule
of Disciplinary Procedure 8.06. Lock apped ed to this Court, arguing that sheisnot subject to compul sory
discipline because possession of a controlled substance is not a crime of mord turpitude, and therefore,
on the facts of her case, she was not convicted of an intentiona crime. We agree that under Texas

disciplinary scheme, L ock is not subject to compul sory discipline, but that her actions may be reviewed and
sanctioned fallowing the standard grievance procedures. We therefore reverse BODA's judgment and

remand the case to BODA for further proceedings congstent with this opinion.

Asthe question before us is which of the two available disciplinary proceduresis the appropriate
way to review Lock’s conduct, we begin with an overview of the disciplinary sysem. The Texas Rules
of Disciplinary Procedure provide two procedures by which a licensed attorney may be disciplined:
compulsory discipline, delineated inPart V111, or the standard grievance procedures outlinedinParts|| and
[1l. SeelnreBirdwell, 20 SW.3d 685, 687 (Tex. 2000). Compulsory discipline is reserved for when

anattorney hasbeen convicted of or recelved deferred adjudicationfor an*intentiond crime,” asthat term



isdefined intherules; in dl other ingtances of aleged atorney misconduct, disciplineis determined in the
standard grievance process. See generally Tex. R. DiscIPLINARY P. Part 11, Part 111, Part V1II.

The dient diginction between the two procedures for purposes of this apped is that the
compulsory discipline process admits no discretion. Compulsory discipline for an intentiona crime turns
solely on the record of conviction, the crimind sentence imposed, and the factua determinations that the
attorney islicensed to practice law in Texasand is the party adjudged guilty. See Tex. R. DISCIPLINARY
P. 8.04, 8.05, 8.06. An attorney guilty of an intentional crime must be ether suspended or disbarred —
depending solely on whether the attorney’s criminal sentence was probated — without regard for any
collaterd matters, and without any consideration or inquiry into the facts of the underlying crimind case.
See Tex. R DiscipLINARY P. 8.05, 8.06.

The stlandard grievance process, unlike the compulsory process, affords some discretion. In the
standard grievance process the attorney has the opportunity to present the facts underlying the aleged
misconduct. Thereviewing body that hearsthe evidence and imposes sanctions—whether aninvestigatory
or evidentiary pand or didtrict court —may aso condder any mitigating circumstances in determining the
appropriate degree of discipline. See Tex. R. DiscIPLINARY P. 2.13, 2.17, 3.09, 3.10. Inthe standard
grievance process, the rules permit the reviewing body to disbar the offending atorney, but dso make
avalablea range of lesser sanctions, including various types of sugpension and reprimand. See Tex. R.
DiscIPLINARY P. 1.06(T).

Apparently concluding that the elements of Lock’s crime satisfied the rules definition of an

intentiond crime, the Office of Chief Disciplinary Counsel invoked the compulsory discipline process

3



agangt Lock. Thereafter, BODA suspended Lock for the term of her probation. Whether compulsory
discipline wasthe appropriate disciplinary procedure depends on the nature of L ock’ soffense, specificdly,
whether possession of acontrolled substance is an intentiona crime. See Tex. R. DiscIPLINARY P. 8.01.
To hold that possession of a controlled substance is an “intentiond crime,” by definition BODA had to
conclude that it isa“[g)erious [c]rime that requires proof of knowledge or intent as an essentid dement.”
Tex. R. DiscIPLINARY P. 1.06(O). Further, BODA concluded as a matter of law that Lock’s crime
qudified asa“serious crime’ asthat term is defined by rule 1.06(U). Under thedisciplinary rules, “ serious
crime’ means

barratry; any felony invalving mora turpitude; any misdemeanor involving

theft, embezzlement, or fraudulent or reckless misgppropriationof money

or other property; or any attempt, conspiracy, or solicitationof another to

commit any of the foregoing crimes.
Tex. R. DiscipLINARY P. 1.06(U). Possesson of a controlled substance is neither barratry nor a
misdemeanor involving theft, embezzlement, or misgppropriation of money or other property; BODA thus
implicitly concluded that it isafdony involving mord turpitude. Therefore, to determine whether the Bar
properly invoked the complusory-discipline procedure against Lock, we must review its core conclusion
that her crime was one of mora turpitude.

The conclusion that aparticular crime involves mora turpitude is one of law. See In re Thacker,

881 S.\W.2d 307, 309 (Tex. 1994); StateBar of Tex. v. Heard, 603 S.W.2d 829, 835 (Tex. 1980). We

review BODA's legd conclusions denovo. Birdwell, 20 SW.3d at 687. We have aso established that

to determine whether a crime is an intentiond crime, thus permitting the Bar to pursue the compulsory



discipline process, we look solely to the eements of the crime, and not to any collateral matters, such as
an attorney’ s record of service and achievement, or to the underlying facts of the crimind case. Duncan
v. Board of Disciplinary Appeals, 898 SW.2d 759, 762 (Tex. 1995) (attorney convicted of misprison
of fdony not subject to compulsory discipline because BODA could not determine if the attorney
committed an intentiond crime without looking to the underlying facts); In re Humphreys, 880 SW.2d
402, 406-07 (Tex. 1994) (attorney convicted of tax evasionsubject to compulsory discipline because tax
evason isanintentiond crime involving “ deliberate greed and dishonesty and has a pecific connection to
alawyer’ sfitness to practice”).

In the context of attorney discipline, we have consstently held that crimesof mord turpitude must
involve dishonesty, fraud, deceit, misrepresentation, or deliberate violence, or mugt reflect adversely onan
attorney’ shonesty, trustworthiness, or fitness as an attorney. See Birdwell, 20 S.W.3d at 688; Duncan,
898 S.W.2d at 761; Humphreys, 880 SW.2d at 408. Therefore, under the analyss we established in
Humphreys and Duncan, we look solely to the elements of Lock’s crime to determine if those dements
involve any of the kinds of acts or characteristics encompassed within our definitionof mora turpitude. The
elements of the gpplicable crimind statute are that the defendant knowingly or intentiondly possessed a
controlled substance listed in Texas Hedlth & Safety Code 8§ 481.102. See Tex. HEALTH & SAFETY
CobDE § 481.115(a). Because the dements of this crime do not involve dishonesty, fraud, deceit,
misrepresentation, deliberate violence, or reflect adversay on an attorney’ s honesty or trustworthiness, to
fdl under our definitionof mora turpitude, smple possession of a controlled substance, without the intent

to digtribute or sdll, must reflect adversaly on alawyer’ s fitness generdly.
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As we explained in Humphreys, quoting from the comment to rule 8.4 (“Misconduct”) of the
American Bar Association's Modd Rules of Professona Conduct, not dl crimes implicate fitness to
prectice law: “Many kinds of illega conduct reflect adversdy on fitnessto practicelaw . . . . However,
some kinds of offense carry no such implication. . . . Although alawyer is persondly answeradle to the
entire crimind law, a lawyer should be professondly answerable only for offenses that indicate lack of
those characterigtics rlevant to law practice.” 880 SW.2d at 407. The corresponding comments to
Texas Disciplinary Rule of Professonad Conduct 8.04 make the same digtinction between persond and
professona respongibility:

4. Many kinds of illegal conduct reflect adversely on fitness to practice
lav. However, some kinds of offenses carry no such implication.

Traditionally in this state, the distinction has been drawn in terms of
“serious crimes’ and other offenses. . . . These Rules continue that
digtinction by meking only those crimind offenses either amounting to
“serious crimes’ or having the sdlient characterigtics of such crimes the
subject of discipline. . . .

5. Although alawyer is persondly answerable to the entire crimind law,

a lavyer should be professondly answerable only for offenses that

indicatelack of those characteritics revant to hisfitnessfor the practice
of law, as “fitness’ is defined in these Rules. A pattern of repeated

offenses, evenonesof minor Sgnificance when considered separately, can
indicate indifference to legd obligations that legitimately could call a
lawyer’s overdl fitness to practice into question.

Tex. DisCIPLINARY R. PROF'L CoNDUCT 8.04 cmits. 4, 5, reprinted in Tex. Gov' T CODE, tit. 2, subtit.
G app. A (Tex. STATEBARR. art. X, 89).

The Rules of Professond Conduct define “fithess’ as



denat[ing] those quditiesof physcd, menta and psychologica hedththat

endble a person to discharge a lawyer’s respongbilities to clients in

conformity with the Texas Disciplinary Rules of Professional Conduct.

Normdly alack of fitnessisindicated most clearly by a persstent inability

to discharge, or unreiability in carrying out, significant obligations.
Tex. DisciPLINARY R. PROF' L ConbucT terminology. This definition of fitness plainly contemplatesthat
some review of particular facts or acourse of conduct may be necessary before one can conclude that an
attorney should be professondly answerable for a particular offense or pattern of offenses. We smply
cannot determine whether anattorney’ s conduct reveds “apersstent ingbility to discharge, or unreiability
in carrying out, Sgnificant obligations” without looking to the facts of the case. The Rulesof Disciplinary
Procedure dearly limit compulsory discipline to, among other specified crimes, “any feony involving mora
turpitude.” By contrast, the Rules Governing Admissonto the Bar dictate that anyone convicted of or who
receives deferred adjudication for “afeony” is “conclusvely deemed not to have present good mord
character and fitness,” and must wait five years after the completion of any sentence or period of probation
beforefilinga declaration of intent to study law or gpplicationto take the bar exam. Tex. R. GOVERN. BAR
Abm’N IV(d). Whilewe could change the disciplinary rules to likewise say that an attorney should be
professonaly answerable by compulsory discipline for any crime or any felony, we are not permitted to
judicidly read the current express limitation, “involving mord turpitude,” out of the disciplinary rules. We
recognize that possession of a controlled substance may adversely affect a lawyer’s ability to practice

honestly and effectively. However, keepingin mind the aspects of fitness to practice highlighted above,

and the fact that we determine if acrime is one of mord turpitude by looking soldy to the eements of the



offense, wecannot say that the dementsof Lock’ s offense mandate the legd conclusionthat every attorney
guilty of that offenseis categoricaly unfit to practice law.

Other jurisdictions have hdd that possess on of acontrolled substanceisa crime of mora turpitude,
but those jurisdictions do not have a comparable compulsory discipline procedure and engage in review
of the underlying facts and other collateral matters to determine the appropriate sanction. See, e.g.,
Florida Bar v. Kaufman, 531 So. 2d 152 (Fla. 1988) (consdering attorney’s rehabilitation efforts in
determining length of license suspension); In re Stults, 644 N.E.2d 1239 (Ind. 1994) (looking to
circumstance of multiple arrests in deciding length of sugpension); In re Gooding, 917 P.2d 414 (Kan.
1996) (consdering mitigating circumstances and remedid actions in determining appropriate discipline);
In re Shunk, 847 S.\W.2d 789 (Mo. 1993) (reviewing mitigating factsand remedid actionsin determining
to suspend license, rather thandisbar attorney); Stateex rel. Oklahoma Bar Ass' n v. Denton, 598 P.2d
663 (Okla 1979) (exercising discretion in determining length of license of suspension); In re Hopp, 376
N.W.2d 816 (S.D. 1985) (consderingunderlying factsand collateral mattersin adopting recommendation
of ninety-day license suspension). Thesedecigons, inwhich the courts consdered the underlying fects, are
thusingppodteinlight of Texas unique compulsory discipline process. Wearessmply not permitted under
our current rules to consder any underlying facts or mitigaing circumstances in a compulsory discipline
proceeding. And we cannot say without looking to the underlying facts whether Lock’ sfitnessto practice
law isimplicated by her crime.

Precisdy because we are not permitted under our current disciplinary rules to consider any

underlying factsin a compulsory discipline proceeding, and because the Rules of Disciplinary Procedure
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limit compulsory discipline to feloniesinvolving mord turpitude, the assertions inthe dissenting opinion are
likewiseingpposite. In particular, every case cited in the dissenting opinion may bedistinguished in thet the
attorney’ s conduct involved more than smple possession, the jurisdiction does not have a comparable
compulsory procedure that looks only at the dements of the crime in determining which disciplinary
procedure to follow, or the ultimate tribunal looks at the underlying facts to determine the gppropriate

sanction.® In other words, the jurisprudence of dmost every state court with an opinion ontheissueisthat

! See In re Rivkind, 791 P.2d 1037 (Ariz. 1990) (taking into account all the circumstances of felony cocaine
possession conviction and the attorney’ s subsequent rehabilitation efforts in reducing term of suspension); People v.
Stauffer, 858 P.2d 694 (Col 0. 1993) (disbarring an attorney convicted of felony possessionof cocai ne, when that was only
one of many disciplinary violations, including practicing law while suspended); Florida Bar v. West, 550 So. 2d 462 (Fla.
1989) (automatic three-yearsuspensionforpossessi onof cocai nereduced to eighteen months based on collateral matters
including admission of wrongdoing and efforts at drug rehabilitation); Florida Bar v. Kaufman, 531 So. 2d 152 (Fla. 1988)
(approving consent judgment for one-year suspension for felony possession of cocaine; considered factors such as
attorney’s rehabilitation efforts in determining appropriatelength of suspension); InreStults,644 N.E.2d 1239 (Ind. 1994)
(reviewing facts and collateral matters before imposing six-month suspension on attorney who pleaded guilty to
possession of cocaineand, in aseparateincident, DWI); InreThomas, 472N.E.2d 609 (Ind. 1985) (review of suspension
following prosecutor’s guilty plea to charge of marijuana possession involved “an examination of the Respondent’s
conductin toto”); Inre Shunk, 847 SW.2d 789 (Mo. 1993) (reviewing mitigating facts and remedial actions by attorney
in determining to suspend license, rather than disbar attorney convicted of possessing cocaine); Inre Pleva, 525A.2d
1104 (N.J. 1987) (looking at all the facts and circumstances surrounding attorney’s conviction for possession of cocaine,
hashish, and marijuanain upholding asix-month suspension); In re Kinnear, 522 A.2d 414 (N.J. 1987) (looking at all of
the facts and circumstances surrounding the attorney’s guilty plea to distribution and possession of cocaine in
upholding suspension for less than period of probation); Oklahoma Bar Ass'n v. Wright, 792 P.2d 1171 (Okla. 1990)
(looking to facts and circumstances in imposing two-year suspension following conviction for possessing and
distributing cocaine); State ex rel. Oklahoma Bar Ass' n v. Denton, 598 P.2d 663 (Okla. 1979) (court exercised discretion
in determining appropriate length of suspension following attorney’s conviction for possession of marijuana); Inre
Floyd, 492 S.E.2d 791 (S.C. 1997) (imposing twelve-month suspension on attorney who pleaded guilty to possession
of heroin and violating a law that made it illegal to obtain a controlled substance from more than one doctor without
tellingthe doctor about the other prescription; the crime involving prescriptionswas held to involvedishonesty, fraud,
deceit, or misrepresentation); In re Holt, 451 S.E.2d 884 (S.C. 1994) (indefinitely suspending an attorney’s license when
that license had previously been temporarily suspended; attorney was found to have possessed cocaine, and was
indicted and sentenced to prison for five years for felony DUI after killing someone in an accident in which he was
driving drunk and under the influence of cocaine); In re Gibson, 393 SEE.2d 184 (S.C. 1990) (attorney consented to
disbarment following one conviction for possession of cocaine and second conviction for possession of cocaine and
heroin); InreJeffries, 500N.W.2d 220 (S.D. 1993) (reducing sanction for use of marijuana and cocaine from disbarment
to suspension and emphasizing that facts and circumstances of each casemustbe considered in assessing sanctions);
InreHopp, 376 N.W.2d 816 (S.D. 1985) (after extensive review of facts and other circumstances, approving ninety-day
suspension when attorney admitted to possession of cocaine); Inre Willis,371N.W.2d 794 (S.D. 1985) (after extensive
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possession of a controlled substance may or may not be a crime of mord turpitude, depending on the
circumstances. And our compulsory disciplinerules prohibit consideration of the circumstances. We may
change the rules, but until we do so we are constrained to follow thoserulesand the andyss we established
in Humphreys and Duncan.? How other lawyers fared under different disciplinary systems in other
jurisdictions smply doesnot hdp us answer the questionbefore usinthis case, which is not whether Lock
should be disciplined, but which procedure the Bar should follow in pursuing that discipline.

We note, however, that permitting the Bar to exercise the discretion afforded by the standard
grievance process would likdy result in the sanctions imposed under our disciplinary system being
consgent with the sanctions imposed in other jurisdictions for the same conduct. For example, evenin
those jurisdictions that view possession of a controlled substance as a crime of mord turpitude, in which
one would expect the strongest sanction of disbarment to be imposed, the typica sanction is a suspension
for a particular term, and the length of the term depends on the facts and any mitigating or aggravating
circumstances. See, e.g., Kaufman, 531 So. 2d a 154 (imposing one-year suspension following felony
conviction for possession of cocaine and methaquaalude tablets); Sults 644 N.E.2d at 1242 (imposing

gx-month suspension falowing felony conviction for cocaine possession); Gooding, 917 P.2d at 420

review of facts and other circumstances, approving 180-day suspension following attorney’s admission of use and
purchase of cocaine); Inre Berk, 602 A.2d 946 (Vt. 1991) (imposing a six-month suspension when theonly charge was
possession of cocaine, but facts showed attorney was “soliciting and conspiring to purchase, possess and distribute
cocaine”).

2Withregard to Santos v. Board of Disciplinary Appeals, No. D-3523, 36 TEX. SUP. CT. J. 1000 (June 16, 1993),
the dissenting opinion expresses the view that our order affirming BODA's judgment in that case created binding
precedent. Itdid not. All weissued inthat casewasan order. Wedid not write an opinion or establish an “authoritative
interpretation.” Moreover, the case was resolved in 1993, before we decided Humphreys or Duncan, in which for the
first time we delineated the proper intentional-crime analysis under our rules.
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(imposing two-year suspension following feony conviction for cocaine possession); Shunk, 847 SW.2d
at 792 (imposing indefinite suspension with leave to seek reingatement in Sx months for feony conviction
of cocaine possession); Denton, 598 P.2d at 664-65 (two-year suspenson following conviction for
marijuana possession); Wright, 792 P.2d at 1171-72 (two-year suspension following conviction for
digtributingcocaine); Hopp, 376 N.W.2d at 818 (ninety-day suspens onfaollowing misdemeanor conviction
and admission of repeated cocaine use). Similarly under Texas standard grievance process, the sanction
imposed will depend on the facts and other circumstances, and can include suspension or disbarment.

Because we would need to examine the circumstances surrounding Lock’s possession of a
controlled substance to determine if she were unfit to practice law, which we are prohibited from doing
under the compulsory discipline rules, we cannot conclude that possession of a controlled substance isa
cime of mord turpitude per se. Thus, Lock is not subject to compulsory discipline. Instead, Lock’s
misconduct should be reviewed and sanctioned under the standard grievance procedures. Our holding
does not mean that an attorney who has pleaded guilty to possession of a controlled substance isimmune
from discipline or will necessarily receive the least possble sanction; we rely on the Bar to impose
gopropriate discipline, including suspension or disbarment whenthe facts so warrant, to protect the public
fromimpaired attorneys, and to improve the reputation and integrity of the legd professon. However, the
venue for that discipline is the sandard grievance process.

Our position is further supported by the existence of the Texas Lawyers Assstance Program.
Among other things, TLAP provides peer intervention and rehabilitation to practicing attorneys whose

professond performance isimpaired because of chemica dependency. Thisserviceis avalable not only
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to lawyerswho take part voluntarily, but also to lawyerswho have beenreferred by family, friends, or other
members of the bar. Impaired atorneys may participate in the program without being subject to
disciplinary action. Infact, TLAP receives referrds from the State Bar' s disciplinary system, but TLAP
will not intervene in any disciplinary action, nor will it report an impaired lawyer to the disciplinary
authorities. Therefore, it would be incongstent for us to hold that possession of a controlled substance is
acrime of mord turpitude, which means by definition that an atorney is categoricaly unfit to practicelaw,
when the State Bar, under our ultimate supervision, Sponsors a program to assist attorneysin overcoming
addiction while the attorneys continue to practice law.

In light of these condderations, we hold that an attorney convicted of or receiving deferred
adjudicationfor possessi onof acontrolled substance must be disciplined inthe standard grievance process,
where the underlying facts and any collateral circumstances can yield the appropriate sanction. We
reiterate that our holding does not meanthat alawyer’ spossessionor use of drugs should go undisciplined.
Rather, a licensed Texas attorney convicted of or recelving deferred adjudication for possession of a
controlled substance should be sanctioned in the standard grievance process.  Accordingly, we reverse

BODA' s judgment and remand the case to BODA for further proceedings congstent with this opinion.

Deborah G. Hankinson
Judtice

OPINION DELIVERED: June 21, 2001
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