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JusTice HANKINSON ddlivered the opinion of the Court.

This case involves a dispute over ardigious-education program in a Tarrant County jail fadlity.

Our inquiry focuses on the Chaplain’s Education Unit (CEU), a separate unit within the Tarrant County
Corrections Center (TCCC), where inmates can volunteer for ingructioninacurriculumapproved by the
sheiff and director of chaplaincy at the jail as consstent with the sheriff’s and chaplain’s views of
Chridianity. Ruth Maree Lara and Lee Huff, former inmates at the TCCC, and Dr. Ronad Flowers, a
Tarrant County resident, sued Tarrant County and itssheriff, David Williams! (collectively, “the County”),

for operating the CEU in violation of the Establishment, Free Exercise, and Equa Protection Clauses of

Lwilliamsis no longer the sheriff of Tarrant County.



the United States and Texas Congtitutions, and for violaing their avil rightsunder 42 U.S.C. §1983. The
plaintiffs asserted clams for damages, injunctive and declaratory rdlief, and attorney’ s fees.

This appeal presentstwo principa questions.  firdt, whether any of the plaintiffs have sanding to
assert thelr dams, and second, whether the operation of the CEU is an uncondtitutional establishment of
reigion. The County contends that the plaintiffs do not have standing to obtain the relief they seek.
Alternatively, it urges that the CEU’s purpose is secular and that its operation is not unconstitutional.
Howersand Lararespond that they have standing as Tarrant County taxpayers, and Huff and Lararespond
that they have standing as former TCCC inmates. Collectively, the plaintiffs argue that the CEU operates
to advance the persond religious beliefs of the unit's adminigtrators. They further mantain that involving
county employeesinthe CEU’ s operation not only excessvely entangles the government with religion, but
aso improperly suggests that the County favors the religious views taught in the CEU over the views of
other religions or nonrdigion.

In the trid court the parties filed cross-motions for summary judgment. Concluding that the CEU
program was congitutiond, the court granted the defendants summary-judgment motion, denied the
plantiffs motions, and ordered that the plaintiffs take nothing. The court of gppeds affirmed in part, and
reversed and remanded in part. 986 S.W.2d 310. The court of appeals determined that Flowerslacked
ganding, but that Lara and Huff had standing as former inmates. 1d. at 315. In consdering the parties
Egtablishment Clause claims, the court concluded that fact issues precluded summary judgment for either
sde. It thereforereversed and remanded for thetria court to determine whether the operation of the CEU

violates the Establishment Clauses of our sate and federd congtitutions. Id. at 319. The court affirmed
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the trid court’s judgment favorable to the defendants in dl other repects, including its digposition of the
plaintiffs Free Exercise, Equd Protection, and section 1983 clams. 1d. at 320-23.

We disagreewiththe court of appeals’ condusions concerning standing. Because public fundsare
expended in running the CEU, we concludethat Flowers has sanding as ataxpayer to enjoin itsoperation.
We dso concludethat while Lara and Huff have standing as former inmatesto pursue monetary relief, they
lack standing to pursue injunctive and declaratory relief; thosedamsare moot. We further disagree with
the court of gppeals’ conclusionthat the Establishment Clause disputeinthis case presents afact question.
Instead, we conclude as a matter of law that based on the record in this case, the County’ s operation of
the CEU isan uncongtitutiona establishment of rligion. Therefore, thetria court should determinewhether
injunctive relief, as sought by Flowers, is appropriate, and whether Lara is entitled to damages under
section 1983. We dso disagree with the court of gopeds conclusion concerning Huff’s free-exercise
complaint. We conclude that fact issues preclude summary judgment on Huff's free-exercise chdlenge,
and thus whether hisfree-exerciserightswereviolated isagain an issue for the trid court. Findly, because
no party with sanding to do so seeks monetary relief for violaions of the Equd Protection Clause, we
cannot address the meritsof the parties’ equal-protectioncomplaint. For these reasons, we vacate in part
and reverse in part the court of appeas judgment, dismiss for want of jurisdiction the equa-protection
cams, render judgment declaring the operation of the CEU uncongtitutiond, and remand the remaning

clamsto thetrid court for further proceedings consstent with this opinion.



I. Background

The Tarrant County Corrections Center isa county jal facility that housesinmateswho are serving
sentences, awaiting trid, or awaiting transfer to the Texas Department of Crimina Justice. The Chaplain’s
Education Unit is one of many jal pods, or clugter of jal cdls within the TCCC, where inmates live.
Tarrant County, at the behest of Warden James Skidmore and other county employees, created theorigind
CEU in1992. It wasinitidly open only to mae inmates, but awomen's CEU was added the following
year. Admissonto the CEU isvoluntary. To be admitted, an inmate must recelve security clearance. He
or she so mugt dgnan* Applicationand Agreement,” acknowledging that the CEU is* based on orthodox
Chrigtian biblica principles’ and confirming awillingness to “ cooperate fully with the program.”  Inmates
are admitted into the CEU for 120 days and then released back into the jail’ s genera population.

The CEU’ s purported gods are to promote rehabilitation and reduce violence, which, according
to the Director of Chaplaincy, Hugh Atwell,? are best accomplished through the teaching of what Williams
and Atwell labded “orthodox Chridtianity.” Atwell explained their views as “generdly bdieving in Jesus
Chrigt as deity, with the Bible being the scripture that is utilized in that belief system . . . and that the
scripture is holy and it is accepted as an infdlible truth,” and that a person must be “born again” to attain
sdvation. Sheiff Williams and Chaplain Atwell testified that they would not alow instructors to discuss
any other rdigious viewpoint, and the sheriff acknowledged that he would limit what could be taught inthe

CEU tothat whichcomported withhis own personal rdigious views. Aspart of the CEU program, inmates

2 Atwell is no longer employed by the County.



are taught in accordance with those views at least four hours a day. They spend the rest of their day
completing assgnments, sudying the Bible, and reviewing other religious books or videotapes. Volunteer
chaplains teach the inmates usng donated materids. To maintain their positions, the volunteer chaplains
must remain membersin good standing of aloca church.

Sheiff Williams had ultimate authority over and respongbility for the county jal, see Tex. Loc.
Gov't CopE § 351.041, whichin this case includes the CEU and its curriculum. Chaplain Atwel was
second-in-command. Like the sheriff, he was a paid employee of Tarrant County. Chaplain Atwell
interviewed and selected the CEU’ s volunteer instructors, who were subject to background checks, and
met with them weekly. He aso met weekly with Sheriff Williams to apprise him of the CEU’s progress
and to discussperiodicdly the CEU’ scurriculum. Directly under Chaplain Atwell was Volunteer Chaplain
DonAnderson, the CEU Director. Anderson wasresponsiblefor the CEU’ sdaily operation. He was not
acounty-paid employee but was required to work a minimum of thirty hoursaweek to retain his postion.
He too participated in interviewing instructors and determining the appropriate curriculum for the CEU.

Except for a Tuesday night service, which is open to the jal’s genera population but followsthe
same curriculum as does the CEU, livinginthe CEU isthe only opportunity county jal inmateshave for any
typeof group rdigious sudy. Inmatesoutside the CEU may meet withspiritud advisors, but the advisor's
locdl rdigious body must grant him or her permission to represent the religion, and the mesting must occur
across aglasswindow viatelephone. Sheriff Williamsand Chaplain Atwell expressed awillingnesstodlow
representatives from other religions to take part in the Tuesday night service, but only if those

representatives taught from the CEU curriculum.



Fantiffs RuthMaree Laraand Lee Huff are former TCCC inmates who did not participate in the
CEU program. They, along with Dr. Ronald Fowers, a Tarrant County resident and taxpayer, sued
Tarrant County and Sheriff Williams for operatingthe CEU inviolationof the Establishment, Free Exercise,
and Equd Protection Clauses of the United States and TexasCondtitutions, and for vidlaing their avil rights
under 42 U.S.C. §1983. See U.S. Const. amends. I, XIV; Tex. ConsT. art. |, 88 3,3a,6, 7. They
seek damages, injunctive and declaratory relief, and attorney’ s fees.

Inthe trid court the parties filed cross-motions for summary judgment, each sde urging that the
CEU isether condtitutiond or uncondtitutiond asamatter of lav. The plaintiffsmoved for partid summary
judgment requesting only declaratory reief and acknowledging that assessing any other relief would require
afactud inquiry. The court initidly denied the motions on public-policy grounds. Later, a second judge
who presided over the proceedings indicated her intent to reconsider the summary-judgment motions. The
parties filed an agreement pursuant to Texas Rule of Civil Procedure 11 providing, in part, that the court
could consider their earlier filed motions. Larasubmitted arenewed motion for partid summary judgment,
while Huff and Flowers chose to rely on ther previous motion. The County again moved for summary
judgment.

Four TCCC inmates who were then participating in the CEU program filed a petition in
intervention. They asserted that granting the plaintiffs partid summary-judgment motion would infringe
upon the free exercise of ther reigious beliefs. Laramoved to strike the intervention.

Upon concluding that there were no questions of materid fact to be determined, the trid court

granted the County’s summary-judgment motion, thereby upholding the congtitutionaity of the CEU
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program, and denied the plaintiffs motions, ordering that the plaintiffs take nothing. The court dso granted
Larasmotionto strikethe intervention. Theplaintiffsappeded. Thecourt of gppedsaffirmedin part, and
reversed and remanded in part. 986 SW.2d 310.

The court of appedls fird addressed sanding. Because it determined that public funds are not
expended in administering the CEU, the court concluded that Flowers and Lara did not have standing as
taxpayers to enjoin its operation. 1d. at 314-15. But the court held that Lara and Huff had sanding as
former TCCC inmates. 1d. at 315-16. The court reasoned that Lara sand Huff' sstanding arose fromthe
“cgpable of repetition, yet evading review” exceptionto the mootnessdoctrine. 1d. at 316. Thecourt next
concluded that under the standard set out in Guaranty Federal Savings Bank v. Hor seshoe Operating
Co., 793 SW.2d 652, 657 (Tex. 1990), thetrid court did not abuse its discretion by striking the petition
inintervention.® 986 S.W.2d at 316.

In consdering whether the County’s operation of the CEU congtituted an impermissible
establishment of rdigion, the court determined that the existenceof fact i ssuesprecl uded summaryjudgment
forany party. 1d. a 319. It therefore reversed and remanded for the tria court to determine whether the
operation of the CEU violatesthe Establishment Clausesof our stateand federd condtitutions. 1d. at 320.
The court affirmed the trid court’s judgment in dl other respects, induding the tria court’ s conclusion that
the CEU violates neither the Free Exercise and Equa Protection Clauses nor the parties’ rights under 42

U.S.C. §1983. Id. at 320-24.

® Theintervenors have not filed a petition for review.
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The plaintiffs petitioned this Court for review, agan complaining that the operation of the CEU
violatesthe Egtablishment Clause asamatter of law. Additiondly, Laraand Flowers contend that the court
of gppeds erred in concluding that they lack standing as taxpayers, and Huff dleges that the court erred
in holding thet the County did not violate his rights under the Free Exercise and Equal Protection Clauses.
The County aso petitioned for review. 1t complainsthat the court of gppedserred in concluding that Lara
and Huff have ganding as former TCCC inmates and in remanding to the trial court the plaintiffs
Egablishment Clause clams. We granted the parties petitions to determine whether the County’s
operation of the CEU is uncondtitutiond. We first decide who has standing to assert which dams.

[l1. Standing

Standing isa condtitutiond prerequisiteto maintaining suit ineither federal or statecourt. See Texas
Ass'n of Bus. v. Texas Air Control Bd., 852 SW.2d 440, 444 (Tex. 1993). The partiesin this case
assart slanding on various grounds.  Alleging taxpayer standing, Flowers rdies on his status as a Tarrant
County property taxpayer, and Lararelies on her payment of rent and sdlestax. Alternatively, Laraand
Huff daim that as former TCCC inmates, they have suffered injuries sufficiently particular to confer
ganding. Relying on state law to andyze the standing issues, we address each of the parties arguments
separately. See Bateman v. Arizona, 429 U.S. 1302, 1305 (1976) (“The courts of a State are free to
follow their own jurigprudence asto who may raise afederd condtitutiond question ... .").

Taxpayer Standing
Asagenerd rule of Texas law, to have ganding, unlessit is conferred by datute, a plantiff must

demondrate that he or she possesses an interest in a conflict distinct from that of the generd public, such
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that the defendant’s actions have caused the plaintiff some particular injury. See Hunt v. Bass, 664
SW.2d 323, 324 (Tex. 1984). Taxpayers, however, fall under a limited exception to this generd rule.
See Bland Indep. Sch. Dist. v. Blue, 34 SW.3d 547, 556 (Tex. 2000). Taxpayers in Texas have
ganding to enjoin the illegd expenditure of public funds, and need not demondtrate a particularized injury.
Seeid.; Calvert v. Hull, 475 S\W.2d 907, 908 (Tex. 1972); Osbornev. Keith, 177 S\W.2d 198, 200
(Tex. 1944). Implicitinthisrulearetwo requirements: (1) that the plaintiff isataxpayer; and (2) that public
funds are expended onthe dlegedly illegd activity. SeeBland, 34 S.W.3d at 556; Calvert, 475 S.W.2d
at 908; Oshorne, 177 S.W.2d at 200.

Flowers asserts that his status as a Tarrant County resident and property taxpayer gives him
taxpayer sanding to pursue his dams. Hearguesthat becausetaxpayers have sanding to enjoin theillegd
expenditure of public funds, and public funds are required to administer the CEU, he has ganding as a
taxpayer to enjoin itsillegd operation. According to Flowers, the County spends tax dollars to feed,
clothe, and house the prisoners who participate in the CEU program. And he emphasizes that Sheriff
Williams and Chaplain Atwell were county-paid employees, and that their time was partidly occupied with
supervisng and monitoring the CEU.

Applying the same reasoning, Lara maintains that she too has standing as a taxpayer. Unlike
FHowers, however, Lara does not own property and thus does not pay property taxes. She dleges that
her taxpayer ganding arises from her payment of rent on her Tarrant County residence and her payment

of salestax on the goods she purchases. Laraurgesthat her interest as ataxpayer isnot lessened smply



because she pays taxes when she purchases products rather than in connection with the ownership of
property.

Tarrant County respondsthat neither Flowersnor Larahasstanding asataxpayer. Fird, it asserts
that no authority supports Lara’ s contentionthat paying rent and salestax conferstaxpayer status. Second,
the County contends that even if Larais ataxpayer, neither she nor Flowers can prove that public funds
are expended in operating the CEU.  While we agree with the County that Lara is not a taxpayer for
purposes of sanding, we disagree that public funds are not expended in administering the CEU.

Whether Lara has taxpayer standing depends upon the type of tax she claimsto have paid. Lara
aleges that both her payment of rent onher Tarrant County residence and her payment of sdestax on the
goods she purchases bestow taxpayer sanding onher. We are unableto find any authority to support her
contention that paying rent secures her status as ataxpayer. Larais not ligble to Tarrant County for the
tax on the property she rents, and evenif she presented proof that her landlord uses her rent to pay the tax,
the connection between paying rent and her status as a taxpayer is too attenuated to confer taxpayer
gtanding on her. We therefore decline to hold that paying rent confers taxpayer satus.

Turning to Lara s argument that her payment of salestax confers taxpayer sanding, we first note
that no Texas court hasanswered that question. Other jurisdictions, however, haveheld that merely paying
sdes tax does not confer taxpayer standing. See Cornelius v. Los Angeles County Metro. Transp.
Auth., 57 Cd. Rptr. 2d 618, 627-29 (Cd. Ct. App. 1996) (payment of gasoline, sdes, and state income
taxesisinsufficient to confer taxpayer sanding); Torres v. City of Yorba Linda, 17 Cal. Rptr. 2d 400,

406-07 (Cd. Ct. App. 1993) (payment of sdlestax isinaufficient for standing); Collinsv. State, 750 A.2d
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1257, 1261 (Me. 2000) (payment of salestax done cannot confer tanding); Sumes v. Bloomberg, 551
N.W.2d 590, 593-94 (S.D. 1996) (absent ownership of property, payingsaestax did not make aninmate
ataxpayer). Inreaching thisconclus on, these courtshave determined, under their gpplicable state statutes,
that asdestax isimpaosed on the sdller of goods, not on the purchaser. Thus they reason that dthough a
retailer may pass the sales-tax cost on to the purchaser, paying sales tax cannot make a purchaser a
taxpayer for purposes of sanding. See Cornelius, 57 Cal. Rptr. 2d at 628; Torres, 17 Ca. Rptr. 2d at
407; Collins, 750 A.2d at 1261; Stumes, 551 N.W.2d at 593.

Texaslaw characterizes our state salestax differently. Texas courtsrecognizethat dthough sdlers
have the legd duty to collect sales tax from purchasers, see Tex. TAx CobE § 151.052, becauseitisa
transactiontax, see Tex. TAx CopE § 151.051 (tax imposed on“each sal€” of ataxable item), both sellers
and purchasersareligble to the state for sdlestax. See Sernav. H.E. Butt Grocery Co., 21 S.W.3d 330,
333-34 (Tex. App. — San Antonio 1999, no pet.); Rylander v. Associated Technics Co., 987 SW.2d
947, 948 n.6 (Tex. App. — Austin 1999, no pet.); Davisv. State, 904 SW.2d 946, 952 (Tex. App. —
Audtin 1995, no writ); Bullock v. Foley Bros. Dry Goods Corp., 802 SW.2d 835, 838 (Tex. App. —
Augtin 1990, writ denied); Bullock v. Delta Indus. Constr. Co., 668 S.W.2d 502, 504 (Tex. App. —
Ausin 1984, no writ). Therefore, in Texas, unlike the other jurisdictions discussed above, both sdllersand
purchasersare considered taxpayers. SeeDavis, 904 SW.2d at 952. Despitethis didtinction, weare not
persuaded that paying sdes tax should be grounds for conferring taxpayer sanding.

Taxpayer dandingisajudicidly created exception to the generd standing rule. We have dready
limited the gpplicability of this exception by narrowly defining the type of action ataxpayer can maintan.
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A taxpayer may maintain an action solely to chalenge proposed illegd expenditures, a taxpayer may not
e to recover funds previously expended, Hoffman v. Davis, 100 SW.2d 94, 96 (Tex. 1937), or
chdlengeexpendituresthat aremerdy “unwiseor indiscreet,” Osborne, 177 SW.2d at 200. Underpinning
these limitations is the redlization that “*[g]overnments cannot operate if every citizen who concludes that
apublic officdd has abused his discretion is granted the right to come into court and bring such officid’s
public acts under judicid review’.” Bland, 34 SW.3d at 555 (quoting Osborne, 177 SW.2d at 200).
Extending taxpayer standing to those who pay only saes tax would mean that even a person who makes
incidenta purchases while temporarily in the state could maintain an action. This would eviscerate any
limitation on taxpayer suits. 1t would alow a person with virtualy no persond stake in how public funds
are expended to come intocourt and bring the government’ sactions under judicid review. Thisisnot what
this Court envisoned in crafting the taxpayer-standing exception. See Osborne, 177 S.W.2d at 200.
Accordingly, we hold, for prudentia reasons, that paying salestax does not confer taxpayer standing upon
aparty. Laratherefore does not have standing as ataxpayer to assert her claims.

In determining whether Flowers has taxpayer standing, we need not questionwhether he stisfies
the taxpayer requirement; the parties do not dispute that Flowersis a Tarrant County resident who pays
taxes on the property he owns. The dispostive issue regarding Flowers standing is whether Tarrant
County is actudly expending public funds in operating the CEU. Becausethis Court has yet to consider
what congtitutes expending public funds, we look for guidance to the more extensive jurisprudential

experience of the federd courts.
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Under federd law, taxpayer gandingisdividedintothreecategories— federd, state, and municipa
— depending onwhichentity’ sexpendituresare being chalenged. To have sanding to challenge afederd
expenditure, taxpayers must establish alogica nexus between being a taxpayer and the type of action
chdlenged, and demonstratealink betweenther taxpayer status and the precise nature of the condtitutiona
violaiondleged. See Valley Forge Christian Coll. v. Americans United for Separation of Church &
State, Inc., 454 U.S. 464, 479-80 (1982); Flast v. Cohen, 392 U.S. 83, 102-03 (1968). Statetaxpayer
ganding involves asmilar test derived for the most part fromDoremusv. Board of Education, 342 U.S.
429 (1952).* In tha case, which involved dlegations of both state and municipd taxpayer standing, the
Court rglected the taxpayers ganding to chdlenge a state statute providing for the reading of Old
Testament verses at the opening of each public-school day. The Court held that the plaintiffs had not
shown “the requisitefinancia interest that [was], or [was] threatened to be, injured by the uncondtitutiona
conduct.” 1d. at 435. Thetest for municipa taxpayer standing, on the other hand, clearly involves less
gringent requirements.® See ASARCO Inc. v. Kadish, 490 U.S. 605, 612 (1989) (Kennedy, J.)
(explaining that the rddive closeness between municipditiesand ther taxpayersjudifiesamore lenient test
for establishing municipa taxpayer standing than for establishing federal-taxpayer standing). Municipd

taxpayers need only establish that they pay taxesto the rdevant entity, and that public fundsare expended

4 See, e.g., Johnson v. Economic Dev. Corp., 241 F.3d 501, 507-08 (6th Cir. 2001); Koenick v. Felton, 190 F.3d
259, 263 (4th Cir. 1999); Doe v. Madison Sch. Dist. No. 321, 177 F.3d 789, 793-94 (9th Cir. 1999); see also Tarsney v.
O’ Keefe, 225 F.3d 929, 940-41(8th Cir. 2000) (Magill, J., dissenting) (collecting cases).

5 See, e.g., Board of Educ. v. New York State Teachers Ret. Sys., 60 F.3d 106, 110-11 (2d Cir. 1995); Colorado
Taxpayers Union, Inc.v.Romer, 963 F.2d 1394, 1400-02 (10th Cir. 1992); Cammack v. Waihee, 932 F.2d 765, 770 (9th Cir.
1991); Taub v. Kentucky, 842 F.2d 912, 918-19 (6th Cir. 1988).
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on the dlegedly uncondtitutiond activity. See Massachusetts v. Mellon, 262 U.S. 447, 486-87 (1923);
ACLU-NJv. Township of Wall, 246 F.3d 258, 262-63 (3d Cir. 2001); Doev. Madison Sch. Dist. No.
321, 177 F.3d 789, 793-96 (9th Cir. 1999); Doe v. Duncanville Indep. Sch. Dist., 70 F.3d 402, 408
(5th Cir. 1995); Gonzales v. North Township of Lake County, 4 F.3d 1412, 1416 (7th Cir. 1993).
Because these requirements mirror what is necessary to establish taxpayer standing in Texas, we look to
the jurisprudence of municipd taxpayer sanding to guide us in determining whether Tarrant County
expends public funds in operating the CEU.

To be entitled to municipa taxpayer sanding, alitigant must prove that the government isactudly
expending money on the activity that the taxpayer chalenges, merely demondtrating that tax dollars are
soent on something related to the alegedly illegd conduct is not enough.® The County aleges that the
operationof the CEU does not satisfy this requirement because the money used to feed, clothe, and house

the CEU inmates would be spent regardless of the CEU’s existence. While we agree with the County’s

6See, e.g., Altman v. Bedford Cent. Sch. Dist., 245 F.3d 49, 74 (2d Cir. 2001) (no taxpayer standing when plaintiffs
failed to show “ameasurable appropriation or loss of revenue attributable to the challenged activities”); Madison Sch.
Dist. No. 321, 177 F.3d at 793-96 (no taxpayer standing to challenge a graduation prayer because spending tax dollars
onrenting ahall, printing programs, buying decorations, and hiring a security guard is necessary even if the ceremony
does not includeaprayer); Duncanvillelndep. Sch. Dist., 70 F.3d at 408 (no taxpayer standing to challenge Gideon Bible
distribution at school when Gideons supply the Bibles and placethemon atabl e, no school employeeshandle the Bibles,
and there is no evidencethat the school district bought thetable for the Bible distribution); Gonzales, 4 F.3d at 1416 (no
taxpayer standing to challenge a crucifix in a park when government money was not used to buy or maintain it, and
although funds are spent maintaining the park, that cost would be incurred without the crucifix); Friedmann v. Sheldon
Cmty. Sch. Dist., 995 F.2d 802, 803 (8th Cir. 1993) (no taxpayer standing to challenge agraduation prayer absent evidence
that fundswere spent on theinvocation; mere funding of diplomas is insufficient); Freedom from Religion Found., Inc.
V. Zielke, 845 F.2d 1463, 1470 (7th Cir. 1988) ("The allegedly unconstitutional activity . . . isthedisplay . .. of the Ten
Commandments in Cameron Park, and the appellants concede that no tax money has been spent on this activity. Thus,
Grams' possible status as a municipal taxpayer isirrelevant .. ...").
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argument regarding these specific expenditures, we are convinced that other aspects of the CEU’s
operation involve the use of public funds.

The record establishes that the County uses tax dollars to manage the CEU. Although Don
Anderson, avolunteer chaplain, directed the CEU’ s day-to-day operations, the record shows that Sheriff
Williams and Cheplain Atwell — county-paid employees — spent a Significant amount of county time
overseeing and managing the CEU and its curriculum.  Chaplain Atwell testified by deposition that he
selected and monitored the CEU curriculum, and either approved or rgected any materids Anderson
chose. He aso testified that Anderson kept him apprised of the CEU’s daily affairs, that Anderson
submitted to hisauthority, and that “ Andersonruns the CEU inaccordance with[Atwdl’ g vison.” Atwell
further testified that he drafted the CEU inmate gpplicationformand submitted it to the digtrict attorney’s
office for review. He interviewed the volunteer chaplains and then met weekly with them to discuss the
CEU’ sprogress, convey information, and advise them on how to handle problems. Atwell acknowledges
that he reviewed the hoursthat the volunteersworked to determine if they were medting ther requirements,
and had “ultimate authority to hireand dismiss’ them. In fact, Atwell fired one volunteer chaplain “for not
submitting to [hig] authority.”

Sheiff Williams was aso involved in overseeing and managing the CEU and its curriculum. The
sheriff’ sdepositiontestimony confirms that he met weekly with Atwell to review the CEU’ sactivities, and
that herequired Atwell to discusswithhimany sgnificant decisions that could affect the CEU, induding any
changes to the curriculum.  Sheriff Williams acknowledged that he held the power to veto, narrow, or

broaden the teachings in the CEU, and thus in contrast to Chaplain Atwell, he could change a CEU policy
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without obtaining anyone's permission. Williams further tetified that dthough “Atwel is responsible for
mantaining the structure within the entire chaplaincy program,” Atwell ultimately answered to the sheriff
“withregard to dl issues ongoing within the chaplaincy program, induding Chaplain Andersonand dl other
volunteersthat come in and minigter.” Findly, when asked if he congdered it a sacrifice of county timeto
have “ Chaplain Atwell, or to the extent it’'s needed [himsdlf], look at curriculum [and] evauate ingtructors
to make surethat the content of what’ sbeingtaught is appropriate,” Williams acknowl edged that therewas
some sacrifice, though he did not believe that it was an “inordinate amount.”

Both Sheriff Williams and Chaplain Atwell managed ardigious program that involves numerous
volunteers and hundreds of inmates. Asthe record shows, they selected the CEU curriculum, supervised
the weekday volunteers, selected the volunteer chagplains, monitoredthe chaplains hoursand directed ther
activities, determined the requirementsfor inmate participation, met weekly to discussthe unit’ saffairs, and
reviewed dl information pertaining to the CEU. Based on their own testimony, we conclude that Sheriff
Williams and Chaplain Atwd| spent a ggnificant amount of the County’ stime operating the CEU, indluding
shaping and promoeting itsrdigious curriculum, and therefore that county fundswere expended inoperating

the CEU.
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In contrast to the cases that have deemed an employee stime an insufficient basis for sanding,’
Sheriff Williams and Chaplain Atwell’sinvolvement with the CEU is anything but incidenta.  The record
demonstratesthat Sheriff Williams and Chaplain Atwdl persondly and directly operated and managed the
CEU while on the county payrall. Moreover, athough the sheriff and chaplain would be necessary
employees even if the unit were not part of the TCCC, that fact done is insuffident to defeat taxpayer
ganding. SeeMarshv. Chambers, 463 U.S. 783, 786 & n.4 (1983) (taxpayer had sandingto chdlenge
Nebraska s practice of opening eachlegidative day witha prayer; state-employed chaplain conducted the
prayer and taxes were used to fund the chaplaincy). 1t would beillogical to conclude that tanding exists
if a county hires an employee to adminigter an illegd activity, but that it does not exist if an otherwise
necessary employee spends significant time doing the administering. We conclude that Tarrant County is
expending public fundsin operating the CEU. Accordingly, because Flowersisa Tarrant County taxpayer,
and because public funds are expended in running the CEU, we conclude that Flowers has standing as a
taxpayer to seek injunctive relief. The County is therefore not entitled to summary judgment on the issue
of Flowers standing, and the court of appedls erred in concluding to the contrary.

Standing as Inmates

"See ACLU-NJ, 246 F.3d at 263-64 (taxpayers did not have standing becauseeven if holiday display was erected
by municipal employees, taxpayers produced no proof of more than de minimis expenditure by municipality); Alabama
Freethought Ass'nv. Moore, 893 F. Supp. 1522, 1542-43 (N.D. Ala. 1995) (proof that janitors occasionally dust plaque,
or that a judge spendstime uttering prayer, isinsufficient for standing). But see Harvey v. Cobb County, 811 F. Supp.
669, 675-76 (N.D. Ga. 1993) (because county inmates moved a Ten Commandments panel to new location and crew
cleaned it, county funds were expended, and thus plaintiff had taxpayer standing), aff'd without opinion, 15 F.3d 1097
(11th Cir. 1994).
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Laramaintains that even if she does not have anding as a taxpayer, she has standing as aformer
TCCCinmate. Huff amilarly alegesthat asaformer inmate, he has suffered an injury sufficiently particular
to confer danding. They ague that they were emaotiondly harmed by the County’s unwelcome
uncondtitutiond establishment of religion. The court of gppeds agreed that Lara and Huff have sanding.
It concluded that dthough they have been released fromthe TCCC, because Laraand Huff may againfind
themsdves incarcerated in the jall, their clams for injunctive and declaratory relief are not moot. 986
S.W.2d at 316.

Tarrant County disagrees. It emphasizesthat because Laraand Huff arenolonger TCCCinmates,
they are not currently subject to the dlegedly uncongtitutiond activity they seek to enjoin, and thus their
clamsfor injunctive and declaratory relief are moot. The County contendsthat the court of appeals erred
inconcluding that because Laraand Huff may again find themsdvesincarcerated inthe TCCC, they satisfy
the “ capable of repetition, yet evading review” exception to the mootness doctrine.

For aplaintiff to have sanding, acontroversy mug exist between the parties a every stage of the
legd proceedings, including the apped. See United States v. Munsingwear, Inc., 340 U.S. 36, 39
(1950). If acontroversy ceasesto exist — “the issues presented are no longer ‘live’ or the parties lack
alegdly cognizable interest in the outcome” — the case becomesmoot. Murphy v. Hunt, 455 U.S. 478,
481 (1982); see also O’ Shea v. Littleton, 414 U.S. 488, 495-96 (1974) (“Past exposure to illega
conduct does not in itsdf show a present case or controversy regarding injunctive relief . . . if
unaccompanied by any continuing, present adverse effects.”). If a case becomes moot, the parties lose

ganding to mantain thar dams. See generally City of Los Angelesv. Lyons, 461 U.S. 95, 105-06
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(1983); Murphy, 455 U.S. at 481. BecauseLaraand Huff havebeenrdeased fromjall, they lack alegally
cognizeble interest in obtaining injunctive or declaratory relief. They no longer face the unconditutiona
conduct about which they complain, and thus any prospective relief we might grant cannot help them.
Lara s and Huff’s clamsfor injunctive and declaratory relief are therefore moot.

Laraand Huff contend that even if their daims are moot, they fal under the “ capable of repetition,
yet evading review” exceptionto the mootnessdoctrine. We disagree. Thisexception gppliesonly inrare
circumgtances. Seelyons, 461 U.S. & 109. To invoke the exception, a plaintiff must prove that: (1) the
chdlenged actionwastoo short indurationto belitigated fully before the action ceased or expired; and (2)
areasonabl e expectationexigsthat the same complaining party will be subjected to the same action again.
See Murphy, 455 U.S. at 482; Weinsteinv. Bradford, 423 U.S. 147, 149 (1975); Blumyv. Lanier, 997
SW.2d 259, 264 (Tex. 1999); General Land Officev. OXY U.SA,, Inc., 789 SW.2d 569, 571 (Tex.
1990).

The TCCC isacountyjal fadlity whereinmates serve sentencesor awat trid, transfer, or release.
The durationof any inmate sstay, however, may be so short that it would be unlikdy that any inmatewould
resde in the TCCC during the entirety of a lega proceeding chdlenging the existence of the CEU.
Therefore, Lara s and Huff’ sdams meet the evading-review dement of the mootness-exceptiontest. See
Cox v. McCarthy, 829 F.2d 800, 803 (9th Cir. 1987); Clark v. Brewer, 776 F.2d 226, 229 (8th Cir.
1985).

Lara and Huff cannot, however, meet the capabl e-of -repetitionelement. Whether and when Lara

and Huff may be charged with a crime that would lead to their incarceration in the TCCC is speculdive.

19



To conclude that there is a reasonable expectation that they will again be subjected to the dlegedly
uncondtitutiona operation of the CEU requires us to assume that L araand Huff will commit another crime.
But Lara and Huff are required by law to prevent their own recidivism. See O’ Shea, 414 U.S. at 497
(“We assume thet [the plaintiffs] will conduct their activities within the law and so avoid prosecution and
conviction as wdl as exposure to the challenged course of conduct said to be followed by [the
defendants].”). Only by ignoring well-established precedent® can we conclude that Lara and Huff satisfy
the “capable of repetition, yet evading review” exception to the mootness doctrine. Because we are
unwillingto do so, we conclude that Lara s and Huff’ sdams for prospective rdief are moot. Thus neither
this Court nor the trid court has jurisdiction to render the injunctive and declaratory relief they seek.
Accordingly, the County is entitled to summary judgment on Lara s and Huff’s clams for injunctive and
declaratory rdlief because Laraand Huff do not have sandingtoassert thosedams. But Lara sand Huff's
release from the TCCC does not render moot their claims for damages under section 1983. SeeLyons,

461 U.S. at 105; Kerr v. Farrey, 95 F.3d 472, 476 (7th Cir. 1996); Reimers, 863 F.2d at 632.

8 See, e.g., Lyons, 461 U.S. at 105-10(it is presumed that plaintiff will followthe law); Lane v. Williams, 455 U.S.
624, 632-33 n.13 (1982) (plaintiffs required by law to prevent their own recidivism); Weinstein, 423 U.S. at 149 (once
permanently paroled, there is no demonstrated probability that plaintiff will be subjected to the parole procedure again);
O’ Shea, 414 U.S. at 497 (it is presumed that plaintiffs will follow the law); McAlpine v. Thompson, 187 F.3d 1213, 1214
(10th Cir. 1999)(prisoner's claim for mandamus relief is moot once he is placed on supervised release); Hickman v.
Missouri, 144 F.3d 1141, 1143 (8th Cir. 1998) (former inmates did not meet capable-of-repetition prong because they are
required by law to prevent their own recidivism); Knox v. McGinnis, 998 F.2d 1405, 1413-14 (7th Cir. 1993) (must assume
that aninmatewill abide by prison rules and will not be segregated again); Reimersv. Oregon, 863 F.2d 630, 632 (9th Cir.
1988) (courts arereluctant to invoke this mootness exception when the possibility of reoccurrence dependson plaintiff's
own wrongdoing); Mageev. Waters, 810 F.2d 451, 452 (4th Cir. 1987) (prisoner's transfer moots his requestforinjunctive
relief against the conditions of confinement in the facility from which he was transferred); Beyah v. Coughlin, 789 F.2d
986, 988 (2d Cir. 1986) (same); Ex parte Nelson, 815 S.\W.2d 737, 739 (Tex. Crim. App.1991) (refusing to assume that an
inmate will again violate parole conditions).
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Having concluded that each party has standing to pursue certain relief, we briefly clarify the issues
we must address. As ataxpayer, Flowers has ganding to seek declaratory and injunctive rdlief for the
County’s dleged violation of the Edablishment Clause. Because Lara and Huff no longer resde in the
TCCC, they lack gtanding for such rdief under the Establishment, Free Exercise, and Equd Protection
Clauses, those clams are moot. Lara, however, assertsdamsfor damagesunder 42 U.S.C. § 1983 for
violations of the Edtablishment Clause, and Huff asserts dams for damages under 42 U.S.C. § 1983 for
violations of his free-exerciserights, those damsare not moot. But while we must consder FHowers and
Lara s Establishment Clause claims and Huff’ s free-exercise claim, because no party with standing to do
so seeks monetary relief for violations of the Equa Protection Clause, we cannot address the merits of the
parties equal-protectioncomplaint. Rather, absent proof that any party has stlanding to pursue an equa-
protection chdlenge, we mug dismiss those dams for want of jurisdiction. See Douglasv. Delp, 987
SW.2d 879,882 (Tex. 1999); Texas Ass nof Bus. v. Texas Air Control Bd., 852 S.\W.2d 440, 443-45
(Tex. 1993). We begin by examining Flowers and Lard s Establishment Clause challenge.

[11. Establishment Clause
Our nationd Bill of Rights begins with the mandate: ” Congress shdl make no law respecting an
edablishment of religion. . ..” U.S.ConsT. amend. I. This mandate applies equaly to the statesand thar
politica subdivisions through the Fourteenth Amendment. See Everson v. Board of Educ., 330U.S. 1,
8 (1947). Although the language of the Establishment Clause does not specify what conduct it prohibits,

the Supreme Court has encapsulated its essentia precepts in this often-quoted summary:
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Neither a state nor the Federa Government can set up a church. Neither can pass laws
which aid onerdligion, ad dl rdigions, or prefer one religion over another. Neither can
force nor influence a person to go to or to remain away from church againg his will or
force him to profess abelief or disbelief in any rdigion. No person can be punished for
entertaining or professing rdigious bdiefs or disbeliefs, for church attendance or
non-attendance. No tax in any amount, large or smal, can be levied to support any
reigious activitiesor indtitutions, whatever they may be cdled, or whatever formthey may
adopt to teach or practice religion. Neither a state nor the Federal Government can,
openly or secretly, participateinthe affairs of any rdigious organizations or groupsand vice
versa

Everson, 330 U.S. a 15-16; see also County of Allegheny v. ACLU, 492 U.S. 573, 591 (1989);
School Dist. of Abington Township v. Schempp, 374 U.S. 203, 216 (1963); Engdl v. Vitale, 370 U.S.
421, 430-31 (1962).

Our state condtitution guarantees protections smilar to those provided by the federal congtitution:

All men have anaurd and indefeasible right to worship Almighty God according to the

dictates of their own consciences. No man shall be compelled to attend, erect or support

any place of worship, or to maintain any ministry againg hisconsent. No human authority

ought, inany case whatever, to control or interfere withthe rightsof conscienceinmatters

of religion, and no preference shal ever be given by law to any religious society or mode

of worship. But it shal be the duty of the Legidature to pass such laws as may be

necessary to protect equdly every rdigious denomination in the peaceable enjoyment of

its own mode of public worship.
Tex.Consrt. art. 1, 86. Inaddition, article |, section 7 of the Texas Condtitution states. "No money shdl
be appropriated, or drawn from the Treasury for the benefit of any sect, or religious society, theologica
or rdigious seminary; nor shall property belonging to the State be appropriated for any such purposes.”
Tex.Const. art. 1, 87. Together, these provisonsare consdered Texas equivalent of the Establishment

Clause.
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The plaintiffs contend that in creating and operating the CEU, Tarrant County has accomplished
exactly what the Edtablishment Clauses of our state and federal condtitutions seek to prevent: Tarrant
County has effectively endorsed one rdigious view, and excluded dl others. They contend the County has
conveyed a message that nonadherents to the sheriff’sand chaplain’s persond rdigious views — those
inmateswho do not participateinthe CEU program— areoutsdersor second-classcitizens. Theplantiffs
urge that the County’s purpose in mantaning the CEU is suspect in that even Chaplain Atwdl
acknowledged that the County’s goad of promoting rehabilitation and reducing violence could be
accomplished through means other than indructing inmates in the principles espoused by the sheriff and
chgplan. Findly, the plantiffs ings that the ceasdless involvement of county employees in the CEU's
operation excessvely entangles the government with religion, a result they argue is unquestionably
proscribed by Establishment Clause jurisprudence.

The County responds that the CEU’s purpose is secular and that its operation is not
uncondtitutiona. It asserts that the condtitutiond standard againg which the CEU musgt be measured is
whether its operation is reasonably related to a legitimate penologica interest. Moreover, the County
assartsthat even if the standard is higher, operating the CEU neither impermissibly endorses religion nor
excessvely entangles the government with religion.

Turner v. Safley

Beforewe can address whether the CEU is an uncongtitutiona establishment of religion, we mugt

determine the appropriate sandard against which to measure the County’ s actions. While this Court has

not congdered the sandard for analyzing an inmate' s congtitutional challenge, our courts of apped's have.
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Those courts have relied on Turner v. Safley, 482 U.S. 78 (1987), in holding that a prison regulation is
vaid if it is reasonably related to legitimate penological interests®

InTurner, the United States Supreme Court reviewed a chdlenge to two prisonregulations. One
limited correspondence between inmates at different inditutions, while the other prohibited inmates from
marrying absent the prison superintendent’ spermission. 482 U.S. at 81-82. Inexamining the regulations,
the Court articulated the proper standard for assessing the congtitutionality of a prison regulation that
dlegedly violatesaninmat€e srights. Declining to engage in a gtrict-scrutiny andysis, the Court stated that
aregulaion isvdid if it is“reasonably related to legitimate penological interests.” Id. a 89. The Supreme
Court then identified factors relevant to determining the reasonableness of aregulation: (1) whether there
isarationd rdationship betweenthe prisonregulaionand the governmentd interest justifying it; (2) whether
there are dternative means for exercisng the right that are consstent withthe prison sgtting; (3) the extent
to which accommodating the right will affect other prisoners, guards, or the alocationof prison resources,
and (4) the avallability of ready dternativesthat could accommodate the inmate scomplaint. 1d. at 89-90.
Applying these factors, the Court upheld the inmate-correspondence rule as being reasonably related to
legitimate security interests, but struck down the marriage redtriction as condituting “an exaggerated

response to [the prison’'s| rehabilitation and security concerns.” 1d. at 91.

% See, e.g., Umar v. Scott, 991 S.W.2d 512, 516 (Tex. App. — Fort Worth 1999, no pet.) (free-exercise claim);
Thomasv. Brown, 927 S.W.2d 122,126 (Tex. App.—Houston [14th Dist.] 1996, writ denied) (accessto the courts); Morris
v. Collins, 916 S.\W.2d 527, 528 (Tex. App. — Houston [1st Dist.] 1995, no writ) (equal -rights amendment).
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Althoughthe regulations at issueinTur ner implicatedtheinmates freedom-of-associationand due-
process rights, the Supreme Court has applied the Turner test to other aleged condtitutiond violations'®
It has not, however, addressed whether Turner’s standard of review gpplies to an Establishment Clause
complaint. Since Turner was decided, an overwhelming mgority of the courts that have consdered an
inmate' s Edablishment Clause chalenge have declined to gpply Turner in assessing the conditutiondity
of a prison’s actions!* For the reasons that follow, we smilarly decline to apply Turner to an

Egablishment Clause daim.*?

10 5ee, e.g., Shaw v. Murphy, 121 S. Ct. 1475, 1476-77 (2001) (applying Turner to claim that First Amendment
provided enhanced protection to inmate-to-inmate communications containing legal advice); Thornburgh v. Abbott, 490
U.S.401, 413-14 (1989) (applying Turner to free-speech claims); O'Lonev. Estate of Shabazz, 482 U.S. 342, 350-52 (1987)
(applying Turner to free-exercise claims); see also Washington v. Harper, 494 U.S. 210, 224 (1990) (applying Turner to
due-process claims).

Usee, e.g., Kerrv.Farrey, 95 F.3d 472, 476-80 (7th Cir. 1996) (analyzing an Establishment Clauseclaimwithout
applying Turner); Muhammad v. City of N.Y. Dep’t of Corrs., 904 F. Supp. 161, 195-99 (S.D.N.Y. 1995) (applying Turner
to free-exercise and equal-protection claims, but not to an Establishment Clause claim), appeal dismissed as moot, 126
F.3d 119 (2d Cir. 1997); Scarpino v. Grosshiem, 852 F. Supp. 798, 804 (S.D. lowa 1994) (explicitly stating Turner does not
apply to an Establishment Clause claim); Card v.Dugger, 709 F. Supp. 1098, 1103-10 (M.D. Fla. 1988) (applying Turner
to afree-exerciseclaimbut not an Establishment Clauseclaim), aff'd, 871 F.2d 1023 (11th Cir. 1989); see also Apanovitch,
Note, Religion and Rehabilitation: The Requisition of God by the State, 47 DUKE L.J. 785, 822-36 (1998) (arguing that
applying Turner to an Establishment Clause claim has a devastating effect). But see Warburton v. Underwood, 2 F.
Supp. 2d 306, 316 (W.D.N.Y. 1998) (applying Turner to an Establishment Clause claim); Boyd v. Coughlin, 914 F. Supp.
828, 831-32 (N.D.N.Y. 1996)(same).

12 Other courts have declined to apply Turner to other constitutional claims by inmates. See, e.g., Jordan v.
Gardner, 986 F.2d 1521, 1530 (9th Cir. 1993) (holding that Turner does not apply to Eighth Amendment claims); Dunn
v. White, 880 F.2d 1188, 1194 n.3 (10th Cir. 1989) (questioning the application of Turner to Fourth Amendment claims);
Vigliotto v. Terry, 873 F.2d 1201, 1203 (9th Cir. 1989) (examining an Eighth Amendment claim without reference to
Turner); Pittsv. Thornburgh, 866 F.2d 1450, 1453-56 (D.C. Cir. 1989) (applyingheightened scrutiny to an equal -protection
claimand distinguishing Turner); Austinv. Hopper, 15F. Supp. 2d 1210, 1255 (M.D. Ala. 1998) (declining to apply Turner
to an Eighth Amendment claim); Griffin v. Coughlin, 743 F. Supp. 1006, 1010-19 (N.D.N.Y. 1990) (applying Turner to
equal -protection claim but not to an Eighth Amendment claim); see also Burke, Note, Winning the Battle, Losing the
War?: Judicial Scrutiny of Prisoners’ Statutory Claims Under the Americans with Disabilities Act, 98 MICH. L. REv.
482,492 (1999) (recognizingthat “ despitethe language used in Turner and its progeny, there is afairly broad consensus
that the Turner test should not apply in all constitutional rights cases”).
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In adopting the Turner standard of review, the Supreme Court sought to ensure that even when
the needs of prisonadministration implicate an inmate’ s congtitutiond rights, corrections offiaads retain the
discretion to anticipate security problems and thenadopt innovative solutions to those problems. Seeid.
at 89. Subjecting the day-to-day judgmentsof prison officidsto an inflexible strict-scrutiny andysiswould,
according to the Court, “distort the decisionmaking process, for every adminigrative judgment would be
subject to the possibility that some court somewhere would conclude that it had aless redtrictive way of
solving the problem a hand.” 1d.

Weagreethat prison offidds mugt have the discretionto deal effectivdy withtheincreasangly urgent
problems of prisonadminigration. Thedifficultiesattendant to accommodating every inmate sfree-exercise
request, or the security risk inherent inaninmate sdesireto have contact visits, are readily apparent. But
these concerns are less sgnificant in connection with the Establishment Clause. An Egtablishment Clause
inquiry focuses not on whether aninmeate hasaright to do something, but rather onwhether the government
should refrainfromactinginaparticular way. See Scarpino v. Grosshiem, 852 F. Supp. 798, 804 (S.D.
lowa1994). Inthat context, the unique circumstances of imprisonment are of lesser rlevance, and therisk
that a court will improperly second-guess a prison officid’ s judgment concerning prisonadminigiration or
securityislessof aconcern. Seeid. We therefore hold that absent the policy concerns that prompted the

Court in Turner to adopt its “reasonableness’ test, goplying the same standard of review to an inmate's
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Establishment Clause complaint isunjustified.® We thus will evauate the County’ s operation of the CEU
according to traditiond Establishment Clause jurisprudence.
Establishment Clause Jurisprudence

The Supreme Court hasrejected any absolute gpproach in applying the Establishment Clause. At
timesit has rdied on the principles enunciated in Lemon v. Kurtzman, 403 U.S. 602 (1971), to guide it
through this “extraordinarily sendtive area of constitutional law.”'* Lemon, 403 U.S. at 612. Under
Lemon, agovernment practice is conditutiond if: (1) it hasasecular purpose; (2) itsprincipd or primary
effect neither advances nor inhibits religion; and (3) it does not excessvely entangle the government with

religion. 1d. at 612-13. But the Lemon test has been criticized by amgjority of the current justices,® and

1% See Jordan, 986 F.2d at 1530 (concluding that Turner has been applied only when a constitutional right may
be limited becauseof the unique circumstances of imprisonment; becauseEighth Amendment rights do not conflict with
incarceration, Turner does not apply); Thornburgh, 866 F.2d at 1453-56 (suggesting that because general budget and
policy choicesdo notinvolvetheprison’s daily operation, security, orinmate behavior, Turner should not apply); Sturm
v. Clark, 835 F.2d 1009, 1013-14 (3d Cir. 1987) (explaining that issue of whether attorneys can consult with clients at
prison does not implicate prison's interest in deterring crime, encouraging rehabilitation, or ensuring security, and thus
it should be evaluated under conventional First Amendment doctrine, not the less demanding Turner standard); Lyon
v. Vande Krol, 940 F. Supp. 1433, 1438 (S.D. lowa 1996) (stating that because the case involved a statute affecting
prisoner litigation and court administration, it raised none of the concerns present in Turner, and thus the usual strict-
scrutiny test should apply); Scarpino, 852 F. Supp. at 804-05 (explaining that when accommodation issues do not arise,
Establishment Clause rights are not ones that may be limited because of imprisonment).

14 See, e.g., Mitchell v. Helms, 530 U.S. 793, 807-08 (2000); Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 314
(2000); Agostini v. Felton, 521 U.S. 203, 218 (1997); Bowen v.Kendrick, 487 U.S. 589, 602 (1988); Edwards v. Aguillard,
482 U.S. 578, 583 (1987); Witters v. Washington Dep’t of Servs. for the Blind, 474 U.S. 481, 484-85 (1986); Estate of
Thorntonv. Caldor, Inc.,472 U.S. 703, 708 (1985); Wallace v. Jaffree, 472 U.S. 38, 55-56 (1985); Larkin v.Grendel'sDen,
Inc., 459 U.S. 116, 123 (1982); Stone v. Graham, 449 U.S. 39, 40 (1980); Committee for Pub. Educ. & Religious Liberty
v. Regan, 444 U.S. 646, 653 (1980); Sloan v. Lemon, 413 U.S. 825, 829-33 (1973); Committee for Pub. Educ. & Religious
Liberty v. Nyquist, 413 U.S. 756, 772-73 (1973); Hunt v. McNair, 413 U.S. 734, 741 (1973); Levitt v. Committee for Pub.
Educ. & Religious Liberty, 413 U.S. 472, 481-82 (1973).

15 Seg, e.g., Santa Fe, 530 U.S. at 319-20 (Rehnquist, C.J., dissenting) (collecting cases); Lamb’s Chapel v.
Center MorichesUnion Free Sch. Dist., 508 U.S. 384, 398-99 (1993) (Scalia, J., concurring); Allegheny, 492 U.S. at 655-56
(Kennedy, J., concurring in part and dissenting in part); Corporation of the Presiding Bishop of the Church of Jesus
Christ of Latter-Day Saints v. Amos, 483 U.S. 327, 346-49 (1987) (O’ Connor, J., concurring); Regan, 444 U.S. at 671
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the Court hasused other andysesinatempting to achieve the First Amendment’ sunderlying purpose. See,
e.g., Doev. Beaumont Indep. Sch. Dist., 240 F.3d 462, 468 (5th Cir. 2001) (observing that the Court
has developed three lines of andyss for Establishment Clause dams); Smmons-Harris v. Zelman, 234
F.3d 945, 951-53 (6th Cir. 2000) (recognizing that the Court * has not overturned or rescinded the Lemon
test even asit has used its framework to shape differing andyses.”).

What we caninfer fromthe Supreme Court’ s evolving Establishment Clause jurisorudence is that
a a minimum, “the Condtitution guarantees that the government may not coerce anyone to support or
participate in rdigion,” Lee, 505 U.S. at 587, nor may the government appear “to take a position on
questions of rdligious belief” or make “* adherence to ardigion relevant in any way to aperson’ sstanding
in the politicadl community.”” Allegheny, 492 U.S. at 592 (quoting Lynch, 465 U.S. a 687 (O’ Connor,
J., concurring)). In recent years, the Court has become particularly attuned to whether the chalenged
government practice purposefully or effectively “endorses’ rdigion, an inquiry courts generdly consder a
component of the Lemon text’ s first and second parts. Allegheny, 492 U.S. at 592-94; Lynch, 465 U.S.
at 688-94 (1984) (O’ Connor, J., concurring); Books, 235 F.3d at 304-05; Brooksv. City of Oak Ridge,
222 F.3d 259, 264 (6th Cir. 2000); Granzeier v. Middleton, 173 F.3d 568, 572-73 (6th Cir. 1999);
Cammack v. Waihee, 932 F.2d 765, 773-80 (Sth Cir. 1991).

Thus in determining whether the chalenged government practice in this case violates the

Egablishment Clause, we begin by inquiring whether the purpose of the government’s practice is

(Stevens, J., dissenting).
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legitimately secular, Lemon, 403 U.S. at 612, that is, whether the actua intent of the government’ s action
isto endorse or disgpprove of rdigion. See Stonev. Graham, 449 U.S. 39, 41 (1980) (concluding that
the purposebehind pogtingthe TenCommandments on a school wall was not secular, regardless of clamed
educationa intent); Abington, 374 U.S. a 223-24 (concluding that the purpose behind beginning the
school day withBible verseswas not secular, despite dam that doing so promoted mora vaues). If both
religious and secular objectives mativate the government’ s practice, the practice does not violate the
Egtablishment Clauseas long as the government’ s avowed purposeis sincere. See Bowen v. Kendrick,
487 U.S. 589, 602-03 (1988); Lynch, 465 U.S. at 680 & n.6; Cammack, 932 F.2d a 773; see also
Santa Fe, 530 U.S. at 308 (explaining that while the government’ scharacterization of its policy deserves
deference, its stated purpose must not be a sham).

The County posits that the CEU curriculum promotes rehabilitation and reduces violence, which
it alleges are the secular purposes behind its operation. We recognize that prisons across this Sate face,
among other problems, overcrowding, gang activity, and inmate violence, and thus we do not question
whether the County is sincere in declaring that its actions are motivated by rehabilitation and security
concerns, or that those concerns represent legitimate penologicd interests. Nor do we question whether
the County could employ means other than the CEU curriculum to achieve these gods, even Chaplain
Atwell conceded that it could. SeeLynch, 465 U.S. at 681 n.7 (noting irrdlevancy of whether nonrdigious
means could be used). But see Abington, 374 U.S. a 265 (Brennan, J., concurring) (Suggesting that
government may not employ rdigious means without dearly demondtrating the insufficiency of nonrdigious
means). Indeed, we acknowledge that prison programsthat involve religious ingruction can comport with
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the Condtitution. See generally Lynch, 465 U.S. a 672-73 (acknowledging that a hermetic separation
between government and religion is an impaossibility that hasnever been required). In this case, evidence
that Williams and Atwell intended to exclude other religious groups suggests that Williams and Atwdl’s
purpose was not only to promote religion, but to promote their own persond religiousviews. But thereis
a0 evidence that the County was motivated by legitimate penologica concerns with rehabilitation and
safety. Accordingly, we cannot conclude as a matter of law that the CEU had no legitimate secular
purpose.

The propriety of the County’s purpose does not, however, immunize its actions from further
sorutiny. We must dso consder whether its actions in fact convey a message that endorses or inhibits
religion. Lemon, 403 U.S. at 612-13; accord Allegheny, 492 U.S. at 594-95; Lynch, 465 U.S. at 690
(O’ Connor, J., concurring). Sheriff Williamsand Chaplain Atwell acknowledged thet they were persondly
involved in sdlecting and screening the religious teachings offered inthe CEU, not for penologica reasons,
but to ensure compliancewiththeir own personal rdigious beliefs. Infact, Chaplain Atwell acknowledged
that he had never considered dlowing other rdigious views to be taught in the CEU. Sheriff Williams
admitted to making “no bones about the fact that [he] gopliesthe yarddtick of [his] own beief system to
what may permissbly go oninthe CEU.” He aso conceded that denying the existence of the Holy Trinity
would have beena auffident reasonfor exduding certain ingruction from being part of the CEU. Although
Williams and Atwdll expressed awillingnessto alow representativesfromother rdigionsto ingtruct TCCC

inmates, that ingtructionhad to be based onthe CEU curriculum; other rdigious ingtructionwas prohibited.
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Williams and Atwell’ sactions could be percelved as reflecting county endorsement of the specific rdigious
content offered in the CEU.

To contradict this appearance of rdigious endorsement, the County relies heavily on the fact that
participation in the CEU is voluntary. Voluntariness, however, is not dispostive of the Establishment
Clausedamsin this case. The fact that participation in the CEU was voluntary does not detract from
Williams and Atwel’sintention to dlow only one rdigious viewpoint to be expressed. Cf. Nyquist, 413
U.S. at 786 (“The absence of any dement of coercion . . . isirrdevant to questions arisng under the
Egablishment Clause.”); Abington, 374 U.S. a 223 (“[A] violation of the Free Exercise Clause is
predicated on coercionwhile the Establishment Clause violationneed not be so attended . . . .”); Engel v.
Vitale, 370 U.S. 421, 430 (1962) (“The Edtablishment Clause, unlikethe Free Exercise Clause, does not
depend uponany showing of direct governmental compulsion. . ..”). But cf. Good NewsClub v. Milford

Cent. Sh,, us __, (2001) (halding that alowing rdigious dub to meet in schoal facility would

not create “vdid Egablishment Clauseinterest” for the school inpart because “[t]he childrencannot attend
without ther parents permisson, [and therefore] they cannot be coerced into engaging in [the club’' s
rdigiousactivities’); Chaudhuri v. Tennessee, 130 F.3d 232, 239 (6th Cir. 1997) (upholdingnonsectarian
prayer or moment of slenceat the beginning of certain meatings or ceremonieswhenan adult’ sattendance
wasvoluntary); Tanford v. Brand, 104 F.3d 982, 985 (7th Cir. 1997) (same). Thus the fact that inmates
were willing to submit to the ingtruction offered does not mean that Williams and Atwell did not promote

their own persond religious beliefs over other rdigious teachings, and their officia endorsement of the
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substance of the religious ingtruction offered in the CEU goes beyond what the Establishment Clause can
tolerate.

Onthisrecord, no fact issuesexist that prevent us from concluding that the County’ s operation of
the CEU endorses one rdigious view while excluding others, and thus conveys the impermissible message
of officid preference for one specific religious view. Providing mord guidance to inmatesis cartainly an
important misson, and we recognize that hiring a chgplain may be necessary to secure prisoners  rights
under the Free Exercise Clause. See Abington, 374 U.S. at 296-98 (Brennan, J., concurring); Theriault
v. ARdigious Officeinthe Structure of the Gov't, 895 F.2d 104, 107 (2d Cir. 1990). But the County
cannot, congstent with the Establishment Clause, convey a message that endorses the persond religious
beliefs of county officidsin attempting to rehabilitate crimind offenders. Such an endorsement of religion

is, by any test of which we are aware, uncondtitutiond.
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V. Texas Constitution
Flowersand Lara aso seek relief under the Establishment Clauses of our state congtitution. TeX.
Const. art. 1, 886, 7. Becausewe have concluded that the operation of the CEU isunconstitutiona under
the United States Congtitution, we need not consider these claims.
V. Free Exercise Clause
Huff seeks monetary relief for the County’ salleged violationof hisfree-exerciserights® TheFirst
Amendment's Free Exercise Clause provides that Congress shal make no law "prohibiting the free
exercise’ of rdigion. U.S. Const. amend. . Huff, a Jehovah's Witness, maintains that by refusng his
numerous requests for group discussion and ingruction in his own faith, the County violated this First
Amendment guarantee. He emphasizes that the denid of his request was based not on legitimate
penologica condderations, but rather onthe sheriff’sand chaplain’s fear that these sessons would involve
prosalytizing beliefs with which they disagreed. The County responds that economic and security
condraints prevented it from fulfilling Huff’ s request.
Prisons cannot discriminate againgt inmates based ontheir rdigious preferences. See Cruzv. Beto,
405 U.S. 319, 322 (1972) (holding that a prison could not deny a Buddhist inmate a reasonable
opportunity to pursue his faith comparable to that afforded adherents of other reigions); Al-Alamin v.
Gramley, 926 F.2d 680, 686 (7th Cir. 1991) (“The rights of inmates belonging to minority or non-

traditiond religions must be respected to the same degree as the rights of those belonging to larger and

16 |_aradoes not contest the court of appeals’ conclusion that her free-exerciseand equal -protection rights were
not violated as a matter of law.
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more traditional denominations”). But while inmates must be given a reasonable opportunity to exercise
ther rdigious freedom, the Condtitution does not require prisons to provide every religious sect with a
Spiritua advisor. See, e.g., Cruz, 405 U.S. at 322 n.2; Swoboda v. Dubach, 992 F.2d 286, 290 (10th
Cir. 1993); Blair-Beyv. Nix, 963 F.2d 162, 163-64 (8th Cir. 1992); Tisdale v. Dobbs, 807 F.2d 734,
740 (8th Cir. 1986). Nor are prisons required to dlow inmates to participate in unrestricted group
worship. See Andersonv. Angelone, 123 F.3d 1197, 1198-99 (9th Cir. 1997); McCabev. Arave, 827
F.2d 634, 637 (9th Cir. 1987); Brown v. Johnson, 743 F.2d 408, 412 (6th Cir. 1984). Incarceration
necessaily limits many of the privileges and rights available to nonprisoners. See Pricev. Johnston, 334
U.S. 266, 285 (1948). These redtrictions arise both from the fact of incarceration and from the legitimate
penologicd interests underlying the corrections system. Seeiid.

Thisisnot to say that prison walls form a barrier ssparating inmates from dl of the Condtitution’'s
protections. See Turner v. Safley, 482 U.S. 78, 84 (1987). Under Turner, which the Supreme Court
gopliestoinmates free-exercise clams, a prison regulation that dlegedly impingesupona prisoner’ sfree-
exerciserightsis vdid if it is “reasonably related to legitimate penologicd interests.” 1d. at 89; see also
O'Lonev. Estateof Shabazz, 482 U.S. 342 (1987) (goplying Turner to the Free Exercise Clause). The
factors rdlevant to determining the reasonableness of a regulation are: (1) whether there is a rational
relationship betweenthe prisonregulationand the governmentd interest justifying it; (2) whether there are
dternative means for exercisng the right that are consistent with the prison setting; (3) the extent to which

accommodating the right will impact other prisoners, guards, or the allocation of prison resources; and (4)
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the avallability of ready dternatives that could accommodate the inmate s complaint. Turner, 482 U.S.
at 89-90.

Using this andyticd framework as our guide, we firg note our disagreement with the court of
appedls review of therecord. Our review of the evidence does not reved exactly what type of religious
accommodation Huff requested. WhileHuff’ sbriefsand the court of gppeds opinion frameHuff’ srequest
in terms of dlowing Jehovah's Witnesses to participate in group worship, the record does not make
apparent whether Huff sought a CEU-type environment or merely one smilar to that afforded inmatesin
the Tuesday night service, during which thejal’s generd population may participate in CEU-curriculum-
based group study and prayer. Nor is the record clear about why the jail denied Huff’ srequest. While
the evidence supports Huff’ s contention that the sheriff and chaplain did so because they feared that the
Jehovah's Witnesses would prosdytize, it does not support the County’ s contention that it denied Huff’s
request for economic and security reasons. Although the County’s purported economic and security
reasons do represent |egitimate penological interests, based on the record before uswe cannot determine
whether those reasons actualy motivated the County’ s decison. See O’ Lone, 482 U.S. at 348; Turner,
482 U.S. at 90. Because the evidence does not conclusively establish what Huff requested and why his
request was denied, we cannot conclude, as a matter of law, that Huff’s free-exercise rights were not
violated. The court of gppeds therefore erred in affirming summary judgment for the County on Huff’s
free-exercise dlam. Huff issmilarly not entitled to summary judgment on this record, and we remand his

free-exercise clam to the tria court.
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V1. Section 1983

Laraand Huff contend that even if their dlams for injunctive and declaratory relief are moot, they
have dams againg Tarrant County for damages under 42 U.S.C. § 1983.1" A municipdity may beligble
for damages under section 1983 if itspolicy or custom caused a condtitutiond injury. See Leatherman v.
Tarrant County NarcoticsIntelligence & Coordination Unit, 507 U.S. 163, 166 (1993). WhileLara
bases her section 1983 dam on the County’s violation of the Establishment Clause, Huff clams he is
entitledto damagesfor the County’ sviolations of the Free Exercise Clause. The court of appeds concluded
that because the County established that as a matter of law Huff’ s free-exercise rights were not violated,
he did not state aviable section 1983 dam. 986 SW.2d a 323. Similarly, it concluded that becauseLara
did not prove that any aleged emotiond distress caused by the County’ soperation of the CEU roseto the
level of acondtitutiona violation, shetoo did not state aviable section 1983 clam. 1d. We disagree with
both conclusions.

Whether Tarrant County’ s actions caused Laraemotiond distress goes not to the viability of her
dam under section 1983 for an Establishment Clause violation, but rather to the amount of damages, if any,
she may recover. Upon proper proof aplaintiff may recover compensatory damagesfor emotiond distress

under section1983. See Memphis Cmty. Sch. Dist.v. Sachura, 477 U.S. 299, 306-07 (1986); Carey

17 «Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State . . .
subjects, or causes to be subjected, any citizen of the United States. . . to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity,
or other proper proceeding for redress.” 42 U.S.C. § 1983.
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v. Piphus, 435 U.S. 247, 264 (1978). Because we have concluded that the County’ s operation of the
CEU violated the Establishment Clause, Lara has presented a clam under section 1983. In addition,
because we are remanding Huff's free-exercise dam to the trid court, his ability to maintain that daim
under section 1983 is once again an issue for that court.
VII. Conclusion

Tarrant County’ s operation of the Chaplain’s Education Unit so as to endorse one rdigion over
other religions or nonrdigionconveyed the impermissible message that the County preferred the persond
reigious views of the sheriff and chaplain over other views. This officid endorsement of rdigionis, as a
matter of law, unconditutiond. The trid court should determine whether injunctive relief, as sought by
FHowers, is appropriate, and whether Lara is entitled to damages under section 1983 because of this
congtitutiond violation. The record in this case precludes us, however, from determining whether Huff's
free-exercise rights were violated as a matter of law. And no party has standing to pursue the equal-
protection claims presented here. We therefore vacate in part and reverse in part the court of appeds
judgment, diamiss for want of jurisdiction the equal-protection dams, render judgment declaring the
operation of the Chaplain’s Education Unit uncongtitutiond, and remand the remaining damsto thetrid

court for further proceedings consstent with this opinion.

Deborah G. Hankinson
Judtice
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