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JUSTICE OWEN , joined by CHIEF JUSTICE PHILLIPS, JUSTICE HECHT, JUSTICE ENOCH, JUSTICE

BAKER, JUSTICE ABBOTT, JUSTICE HANKINSON, and JUSTICE JEFFERSON, concurring.

In 1999, the Legislature determined that partial deregulation of the electric power industry was in

the public interest.  To that end, the Legislature amended the Public Utility Regulatory Act (PURA).1  In

City of Corpus Christi v. Public Utility Commission,2 also decided today, we describe in some detail

the sections of the PURA that permit an electric utility to securitize regulatory assets and stranded costs as

part of the transition to market-based retail electric rates.  We need not repeat that discussion here.
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TXU Electric Company filed an application with the Public Utility Commission for a financing order

in which TXU sought to securitize $1.65 billion in regulatory assets and other costs and proposed to write

off about $285 million in regulatory assets.  The Commission allowed TXU to securitize $363 million of

regulatory assets.  TXU and several of the forty-four parties who had intervened in the proceedings before

the Commission appealed to district court in Travis County.  The district court held that: 1) the Commission

did not err in applying a present value test in addition to the present value and revenue requirement tests

set forth in sections 39.301 and 39.303(a) of the PURA; 2) the Commission had the discretion to consider

TXU’s regulatory assets on an asset-by-asset basis in determining whether securitization would provide

tangible benefits to ratepayers; 3) the Commission should have examined how long it would take TXU to

recover the regulatory assets at issue under the regulatory scheme established by the 1999 amendments

to the PURA rather than under the previously existing regulatory scheme; 4) the Commission was not

required to use the average life of the transition bonds that would be issued under the financing order in

calculating the maximum amount that TXU could securitize; 5) the Commission’s Finding of Fact 113 and

references to that finding in Conclusion of Law 41 and Ordering Paragraph 37, regarding future treatment

of reacquired debt securitized under the financing order, are advisory and have no res judicata effect; and

6) the Commission did not err in its treatment of certain rate design, allocation, and true-up issues.

TXU, the Commission, the State of Texas, the Office of Public Utility Counsel, Texas Industrial

Energy Consumers, Texas Retailers Association, the Steering Committee of Cities Served by TXU, the

Coalition of Independent Colleges and Universities, and Nucor Steel, a division of Nucor Corporation,

appealed directly to this Court pursuant to section 39.303(f) of the PURA.



3 TEX. UTIL. CODE § 39.303(a).

4 Id . § 39.301.
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I

One of the principal issues in this appeal is how to determine the amount of regulatory assets that

a utility may securitize under the PURA.  Section 39.303(a) says that when a utility applies to recover its

regulatory assets and eligible stranded costs, the Commission shall adopt a financing order upon finding that

“the total amount of revenues to be collected under the financing order is less than the revenue requirement

that would be recovered over the remaining life of the stranded costs using conventional financing methods

and that the financing order is consistent with the standards in Section 39.301.”3  The parties disagree about

what constitute “the standards in Section 39.301.”  Specifically, the parties diverge on how the Commission

is to carry out section 39.301’s directive that it “shall ensure that securitization provides tangible and

quantifiable benefits to ratepayers, greater than would have been achieved absent the issuance of transition

bonds.”4 

A

Section 39.301 and the relevant parts of section 39.303 provide:

§  39.301 Purpose

The purpose of this subchapter is to enable utilities to use securitization financing
to recover regulatory assets and stranded costs, because this type of debt will lower the
carrying costs of the assets relative to the costs that would be incurred using conventional
utility financing methods.  The proceeds of the transition bonds shall be used solely for the
purposes of reducing the amount of recoverable regulatory assets and stranded costs, as
determined by the commission in accordance with this chapter, through the refinancing or
retirement of utility debt or equity.  The commission shall ensure that securitization provides



5 Id . 

6 Id . § 39.303(a), (b), (e).
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tangible and quantifiable benefits to ratepayers, greater than would have been achieved
absent the issuance of transition bonds.  The commission shall ensure that the structuring
and pricing of the transition bonds result in the lowest transition bond charges consistent
with market conditions and the terms of the financing order.  The amount securitized may
not exceed the present value of the revenue requirement over the life of the proposed
transition bond associated with the regulatory assets or stranded costs sought to be
securitized.  The present value calculation shall use a discount rate equal to the proposed
interest rate on the transition bonds.5

§ 39.303. Financing Orders;  Terms

(a) The commission shall adopt a financing order, on application of a utility to
recover the utility’s regulatory assets and eligible stranded costs under Section 39.201 or
39.262, on making a finding that the total amount of revenues to be collected under the
financing order is less than the revenue requirement that would be recovered over the
remaining life of the stranded costs using conventional financing methods and that the
financing order is consistent with the standards in Section 39.301.

(b) The financing order shall detail the amount of regulatory assets and stranded
costs to be recovered and the period over which the nonbypassable transition charges shall
be recovered, which period may not exceed 15 years.

* * *

(e) The commission shall issue a financing order under Subsections (a) and (g) not later
than 90 days after the utility files its request for the financing order.6

All parties agree that there are at least two limitations on the maximum amount of regulatory assets

or stranded costs that can be securitized.  One limitation is found in the last two sentences of section

39.301.  They require a present value test.  The present value test expressly set forth in section 39.301



7 Id . § 39.302(6).
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examines the revenue requirement over the life of the bonds, which under the PURA cannot exceed fifteen

years.7

Another limitation on the amount that may be securitized is the revenue requirement test required

by section 39.303(a).  All parties agree that under that provision, the total revenues to be collected under

the financing order, including the costs of issuing and servicing the bonds, must be less than the revenue

requirement using conventional financing methods over the remaining life of the assets, which in this case

is up to forty years.  There is no present value test component in determining whether the total revenue

requirement is met.  The revenue requirement in total dollars over the life of the bonds is compared with

the revenue requirement in total dollars over the remaining life of the regulatory assets.

The Commission and other parties to this appeal have taken the position that there is a third

limitation on the amount that may be securitized.  They contend that in order for the Commission to

discharge its obligation to “ensure that securitization provides tangible and quantifiable benefits to

ratepayers, greater than would have been achieved absent the issuance of transition bonds,” the

Commission is required to ascertain the present value of the revenue requirements of the regulatory assets

without securitization, using the actual scheduled life of the assets under the regulatory scheme as it existed

before the 1999 amendments to the PURA.  The Commission maintains that it is then required to compare

the outcome of that analysis with the present value computation specified in the final two sentences of

section 39.301 to see if securitization results in a greater benefit to ratepayers.
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The revenue requirement over the forty-year remaining life of the assets that TXU seeks to

securitize was about $2.467 billion.  Using the interest rates that TXU expected would apply to the

transition bonds, the revenue requirement of the bonds was about $124 million less than $2.467 billion.

Using TXU’s “worst case” scenario for interest rates, the revenue requirement of the bonds was about

$100,000 less than the $2.467 billion.  TXU thus meets the revenue requirement test.  However, the

Commission argues that when the present value of transition charges collected over the twelve-year life of

the transition bonds is compared with the present value of payment for the regulatory assets over their forty-

year life through utility rates, it can be seen that securitization will harm, not benefit, ratepayers.  The

Commission’s financing order in this case reflects that if a remaining life of up to forty years for the

regulatory assets is used in a present value analysis, the increased cost to ratepayers could be $204 million.

Some of the intervenors assert that increased costs could be as much as $500 million, using a forty-year

life without taking into account other benefits that there might be to ratepayers. 

TXU takes the position that the Commission is not authorized to engraft onto the PURA’s

securitization provisions a present value test that is different from or in addition to the present value test

expressly set forth in section 39.301.  TXU contends that the only computations that the Legislature

intended to be performed in determining the amount to be securitized are the two computations to be

performed under sections 39.301 and 39.303(a), which are the present value calculation required by the

last two sentences of section 39.301 and the total revenue test under section 39.303(a).  TXU contends

that the requirement that ratepayers receive a tangible and quantifiable benefit from securitization is

measured by these tests and other considerations.  TXU says that there are quantifiable benefits to
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ratepayers from securitizing the $1.65 billion of regulatory assets because to meet the total revenue test in

section 39.303(a) and the present value test set forth in the last two sentences of section 39.301, TXU

would write off and never recover from ratepayers approximately $285 million in regulatory assets.

The district court adopted somewhat of a middle ground.  It concluded that the Commission had

the discretion to apply a second present value test to determine whether securitization provides “tangible

and quantifiable benefits” within the meaning of section 39.301.  But the district court differed with the

Commission about how the second present value test should be calculated.  The district court concluded

that the phrase “absent the issuance of transition bonds” in section 39.301 required the Commission to base

its second present value calculation “on the asset recovery period that exists under the new regulatory

scheme” of the PURA.  More specifically, the district court held that the Commission’s second present

value test could not “lawfully be based upon the recovery periods under the earlier system of rate regulation

that provided for asset lives up to 40 years.”

For the reasons considered below, we conclude that the district court’s construction of sections

39.301 and 39.303(a) best comports with the express provisions of the PURA.  We agree with the district

court that the Commission is authorized to impose a second present value test in determining the amount

of regulatory assets or stranded costs that can be securitized, but in determining present value “absent the

issuance of transition bonds,” the Commission should use a remaining life for the assets that is far less than
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forty years.  The PURA contemplates that the transition to “a fully competitive electric power industry”8

will span considerably less than forty years.

B

We begin our analysis with the text of section 39.301.  As indicated above, the sentence that gives

rise to the controversy says, “The commission shall ensure that securitization provides tangible and

quantifiable benefits to ratepayers, greater than would have been achieved absent the issuance of transition

bonds.”9  The first question that must be answered in order to satisfy this statutory requirement is what

would happen to the regulatory assets at issue if they were not securitized.

The PURA provides that if a utility does not securitize all or some of its regulatory assets and

stranded costs, they can be recovered through nonbypassable “competition transition charge[s].”10  Section

39.201(k) gives the Commission discretion to determine the length of time over which regulatory assets and

stranded costs may be recovered by this method.11  All parties, including the Commission, agree that the

Commission could shorten the remaining life over which regulatory assets and stranded costs will be

recovered to a time period far less than the remaining life of up to forty years that those assets and costs

would have had absent the 1999 amendments to the PURA.  The determination of the appropriate

recovery period would occur in a rate proceeding that is separate from securitization.
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A large part of the regulatory assets that TXU seeks to securitize are Statement of Financial

Accounting Standard (SFAS) 109 assets.  SFAS 109 assets essentially represent amounts that TXU would

have recovered under the former regulatory scheme from ratepayers over a period of forty years to pay

federal income taxes that it will owe in connection with expenditures it made in the past that were

capitalized instead of expensed.  The Commission asks this Court to authorize a present value test for these

assets based on a remaining life of forty years even though the Commission knows that in all probability,

under section 39.201(k), it will shorten the remaining life to something far less than forty years.

Notwithstanding the Commission’s recognition of this fact, it maintains that the district court erred in

requiring it to use a remaining life of less than forty years because “[g]iven [the] uncertainty, it is

inappropriate to speculate on the recovery period that will exist.”  The Commission says that “the essential

problem with the lower court’s position is that neither TXU, the District Court, or anyone else can state

with any level of precision over what period the non-securitized assets will be recovered.”

Although there may be some uncertainty as to precisely how much the Commission would shorten

the recovery period for the regulatory assets at issue if they were not securitized, that uncertainty does not

justify the use of a forty-year life.  The PURA contemplates a far shorter recovery period for regulatory

assets and other stranded costs that are not securitized but are instead recovered through competition

transition charges.  Each electric utility was required to file by April 1, 2000 proposed tariffs that included

any expected competition transition charges.  All or any part of a utility’s regulatory assets that are not



12 See id. § 39.201(i).

13 Section 39.201(k) provides:

(k) In determining the length of time over which stranded costs  under Subsection (h) may be
recovered, the commission shall consider:

(1) the electric utility’s rates as of the end of the freeze period;
(2) the sum of the transmission and distribution charges and the system benefit fund fees;
(3) the proportion of estimated stranded costs to the invested capital of the electric utility;
and
(4) any other factor consistent with the public interest as expressed in this chapter.

Id . § 39.201(k).

14 Section 39.102(a) provides  that customer choice begins, with certain  exceptions not material here, on January
1, 2002.  Id . § 39.102(a).

15 Section 39.201(l) says:

Two years after customer choice is  introduced, the stranded cost estimate under this  section
shall be reviewed and, if necessary, adjusted to reflect a final, actual valuation in the true-up
proceeding under Section 39.262.  If, based on that proceeding, the competition transition charge is
not sufficient, the commission may extend the collection period for the charge or, if necessary, increase
the charge.  Alternatively, if it is found in the true-up proceeding that the competition transition charge
is larger than is needed to recover any remaining stranded costs, the commission may: . . . . 

Id . § 39.201(l).

16 Id .
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securitized can be recovered through competition transition charges.12  Section 39.201(k) sets forth the

factors that the Commission is to consider in determining the length of time over which stranded costs,

including regulatory assets, will be recovered.13  The PURA indicates that a considerable portion of these

costs are to have been recovered within the two-year period after customer choice begins on January 1,

2002.14  Section 39.201(l) provides for a true-up proceeding in January 2004 in which adjustments may

be made to recover “any remaining stranded costs.”15  The Commission may extend the collection period

for competition transition charges, if necessary.16  This indicates that the recovery period for the competition



17 Section 39.262(c) provides:

(c) After January 10, 2004, at a schedule and under procedures  to be determined by the commission,
each transmission and distribution utility, its affiliated retail electric provider, and its affiliated power
generation company shall jointly  file to finalize stranded costs  under Subsections (h) and (i) and
reconcile those costs with the estimated stranded costs  used to develop the competition transition
charge in the proceeding held under Section 39.201.  Any resulting difference shall be applied to the
nonbypassable  delivery  rates of the transmission and distribution utility, except that at the utility’s
option, any or all of the remaining stranded costs may be securitized under Subchapter G.

Id . § 39.262(c).  The recovery  period for transition charges under the PURA’s securitization scheme is limited to fifteen
years  by section 39.303(b), and the life of transition bonds is similarly limited to fifteen years by section 39.302(6).  Id .
§§ 39.303(b), 39.302(6).

18 Id . § 39.303(b).

19 Id . § 39.001(a).
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transition charge initially set by the Commission will be a relatively short period of time, and that any

extension will likewise be a relatively short period of time.  Section 39.262 contemplates that if, during the

2004 true-up proceeding, there are stranded costs in addition to those previously estimated, those

remaining costs can be added to the amounts to be recovered by competition transition charges, or at the

utility’s option, securitized through bonds that cannot have a life longer than fifteen years.17  The fact that

a utility may securitize remaining stranded costs and regulatory assets, but over a period of time not to

exceed fifteen years,18 indicates that the Legislature had something considerably less than forty years in

mind for the transition to “a fully competitive electric power industry.”19

Statements made by PUC Commissioners at an open meeting in this case are consistent with our

understanding of the Legislature’s intent.  Those Commissioners indicated that competition transition

charges, which would be the method for recovering regulatory assets and stranded costs absent

securitization, would be collected over a period of time that would be unlikely to exceed fifteen years and



20 The last two sentences of section 39.301 provide: 
 

The amount securitized may not exceed the present value of the revenue requirement over the life of
the proposed transition bond associated with the regulatory assets  or stranded costs  sought to be
securitized.  The present value calculation shall use a discount rate equal to the proposed interest rate
on the transition bonds.

Id . § 39.301.
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that could be as few as eight years.  Those statements are not binding, but they indicate that the

Commission understands that the Legislature did not intend for the transition to a fully competitive market

to be protracted. 

We therefore conclude that the district court did not err in holding that the Commission could

employ a present value test in addition to the present value test expressly set forth in section 39.301, but

that the Commission must assume that absent securitization, regulatory assets and stranded costs would be

recovered through competition transition charges in considerably less than forty years.

II

The financing order in this case approved the issuance of a series of transition bonds with differing

maturity dates rather than a single transition bond.  TXU explains that this was designed to allow its

regulatory assets to be securitized at the lowest overall interest rate on the best possible terms, and no one

takes issue with that assertion.  The bonds’ maturity dates range from one to twelve years after their

issuance.  TXU contends that in performing the present value test set forth in the last two sentences of

section 39.301,20 the Commission should have used the weighted average life over which the bonds will

be outstanding, which would be approximately six years, rather than twelve years.  We approve of the

Commission’s methodology.



21 __ S.W.3d at __.
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The Commission’s method of calculating present value takes into account the actual timing of bond

payments until the last payment is made on the oldest bond.  The Commission concluded, and we agree,

that accounting for the actual timing of payments is necessary to determine present value.  TXU’s averaging

method does not mathematically account for transition charges that will be collected until the last of the

series of transition bonds matures twelve years from the date of issuance.

III

Another significant issue presented is whether, in determining the amount to be securitized, the

Commission must consider the regulatory assets or other stranded costs to be securitized in the aggregate

or, instead, may conduct an asset-by-asset analysis.  We conclude that the Commission must consider

regulatory assets in the aggregate for the same reasons expressed in Corpus Christi.21

Briefly, what is at issue in this case are regulatory assets that do not currently earn a return.  The

majority of TXU’s regulatory assets fall into this category.  Among TXU’s regulatory assets that earn no

return are approximately $1.45 billion in SFAS 109 assets.  As explained above, these assets essentially

represent amounts that TXU would have recovered under the former regulatory scheme from ratepayers

to pay federal income taxes that it will owe, when it recovers through rates, expenditures it made in the past

that were capitalized instead of expensed. 

Some of TXU’s regulatory assets do earn a return, as much as 13.637 percent.  The proposed

interest rate on TXU’s transition bonds was 7.24 percent.  Accordingly, there was considerable room to



22 Id. at __.

23 TEX. UTIL. CODE § 39.303(a).

24 Id . § 39.302(5).

25 Id . §§ 39.302(4), 39.201(i)(1).

26 Id . §§ 39.303(a), 39.301.
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aggregate some of TXU’s regulatory assets that earned no return with regulatory assets that earn a

relatively high rate of return and still have a net benefit to ratepayers from securitization.

The Commission has taken the position that to maximize the benefit of securitization to ratepayers,

all regulatory assets that do not earn a rate of return should be declared ineligible for securitization.  The

Commission contends that each regulatory asset must be analyzed on a stand-alone basis to determine if

securitization of that asset benefits ratepayers.  As we explain in Corpus Christi, the PURA does not

support the Commission’s position.22  The PURA says that all regulatory assets are to be securitized on

application of a utility, subject to the requirement that “the total amount of revenues to be collected under

the financing order” meets certain requirements.23  The PURA defines “regulatory asset” with specificity.24

Regulatory assets are defined with reference to a utility’s 1998 Securities and Exchange Commission Form

10-K, which lists regulatory assets.  A utility is entitled to securitize 100 percent of its regulatory assets,25

subject only to the tests in sections 39.303(a) and 39.301.26  The present value test in section 39.301

ensures that a utility will not recover a return on assets that currently earn no return.  Neither the present

value test nor the requirement in section 39.301 that the Commission “ensure that securitization provides

tangible and quantifiable benefits to ratepayers, greater than would have been achieved absent the issuance



27 Id . § 39.301.

28 Id . § 39.302(4).
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of transition bonds”27 authorizes the Commission to “maximize” benefits to ratepayers by refusing to

securitize certain types of regulatory assets when 100 percent of regulatory assets are “qualified costs”

under the PURA.28

The district court erred in concluding that the Commission has the discretion to consider regulatory

assets on an asset-by-asset basis.  Because the Commission did not consider the regulatory assets and

other costs that TXU sought to securitize in the aggregate, the Commission must do so on remand.

IV

A number of parties have challenged the manner in which the Commission allocated transition

charges among customer classes.  TXU proposed and the Commission adopted seven regulatory asset

recovery classes for purposes of collecting transition charges.  Those classes and the regulatory asset

allocation factors assigned to each under section 39.253 are:

Class:

Residential

General Service – Secondary

General Service – Primary

High Voltage Service

Lighting Service

Instantaneous Interruptible

Allocation Factor:

41.2705%

44.7323%

5.8982%

2.7875%

0.6836%

1.8568%



29 Id . § 39.253(c)-(h). 

30 __ S.W.3d at __.

31 Tex. Util. Code § 39.253(c)-(e). 

32 Id . § 39.253(c).
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Noticed Interruptible

Total

2.7711%

100.0000%

Nucor Steel is in the Instantaneous Interruptible regulatory asset recovery class.  Nucor Steel is

a nonfirm, also known as an interruptible, customer on TXU’s system.  A utility may interrupt service to

an interruptible customer for specified reasons, typically during periods of high demand from other

customers on that utility’s system.  Texas Industrial Energy Consumers (TIEC) is a voluntary association

of companies that operates industrial facilities in TXU’s service area.  Nucor Steel and TIEC take issue

with how the Commission determined the percentage of transition costs each customer class would bear.

Nucor Steel and TIEC assert that the Commission should have used the more current, 1999 data rather

than the data used in TXU’s most recent rate-design case, which was 1997 data.

The pertinent section of the PURA is 39.253(c)-(h).29  As we explain in greater detail in Corpus

Christi,30 the allocation of stranded costs under section 39.253 has two basic components.  One is

determined by applying the same “methodology used to allocate the costs of the underlying assets in the

electric utility’s most recent commission order addressing rate design.”31  The other is the energy

consumption of the respective classes32 “based on the relevant class characteristics as of May 1, 1999,



33 Id . § 39.253(g).

34 Cf. Corpus Christi, __ S.W.3d at __.

35 Id .

36 See Stanford  v. Butler, 181 S.W.2d  269, 273 (Tex. 1944) (observing that courts  will ordinarily  adopt and uphold
a construction placed upon a  statute by a department charged with its  administration if the statute is  ambiguous or
uncertain, and the construction is  reasonable);  Texas Ass’n  of Long Distance Tel. Cos. v. Pub. Util. Comm’n , 798 S.W.2d
875, 884 (Tex. App.–Austin  1990, writ denied) (observing that construction of a statute by an administrative agency
charged with its  enforcement is  entitled to great weight, particularly  if the statute is ambiguous, so long as the agency’s
construction is  reasonable  and does  not contradict the plain language of the statute); T EX. GOV’T CODE § 311.023(6)
(providing that in construing a statute, whether or not the statute is considered ambiguous on its  face, a court  may
consider the administrative construction of the statute).
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adjusted for normal weather conditions.”33  The question presented here is whether the Commission should

apply the same methodology used in TXU’s last rate design case to the data used in that rate case, or

whether the Commission is free to choose more recent data.34

We conclude in Corpus Christi and in this case that the PURA is unclear in this regard.35  In such

a situation, we give some deference to the Commission as long as its interpretation of a code provision is

a reasonable one and does not conflict with the code’s language.36  The Commission construed section

39.253 to mean that the methodology used in a utility’s last rate design case is to be applied to the data

used in that rate case.  That is a reasonable construction of the PURA that does not contradict any of its

language, and we agree with the Commission’s construction.

V



37 Those parties  include the Office of Public Utility Counsel, Texas  Industrial Consumers, and Nucor Steel, who
filed an amicus brief with this Court in Corpus Christi.  

38 TEX. UTIL. CODE § 39.253(d) (requiring that “[n]on-firm industrial customers  shall be allocated stranded costs
equal to 150 percent of the amount allocated to that class”).

39 See id. § 39.262(k).

40 __ S.W.3d at __.
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Several parties who are also parties in Corpus Christi raise many of the same issues in both

cases.37  Our decision in CP&L resolves each of these issues, and we will not lengthen this opinion by

reiterating all the reasons for our holdings.  We instead briefly summarize each issue and our disposition.

Certain of TXU’s customers assert that the Commission failed to follow section 39.253 in allocating

transition costs to the non-firm industrial customer classes.  They contend that the Commission erred in

applying the 150 percent demand allocator required by section 39.253(d)38 to all the transition costs rather

than first subtracting the transition costs allocated to residential customers.  We hold in this case, as we do

in Corpus Christi, that section 39.253 is ambiguous in this regard and that the Commission’s construction

is a reasonable one and should be accorded deference.

TIEC says that in determining how much of the transition costs should be allocated to the industrial

classes, the Commission should have excluded load lost when customers switched to sources of power that

exempt them from paying transition charges.39  Again, for the reasons we consider in Corpus Christi, we

reject that argument.40 

VI



41 Tex. Pub. Util. Comm’n, Application of TXU Electric Company for Financing Order to Securitize Regulatory
Assets and Other Qualified Costs, Docket No. 21527 (May 2, 2000).
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Several parties to this appeal, including the Commission, contend that the district court erred when

it held that the Commission’s Finding of Fact 113 and references to that finding in Conclusion of Law 41

and Ordering Paragraph 37 were “advisory and superfluous to the Order and therefore [have] no res

judicata effect.”  The finding of the Commission that is at issue concerned loss on reacquired debt.

TXU reacquired preferred stock and high-cost debt before the maturity date of that debt by paying

a premium.  The loss TXU sustained in those transactions is included in the definition of regulatory assets

under the PURA, and the Commission allowed TXU to include loss on reacquired debt as part of the

amount securitized in the financing order.  This same loss on reacquired debt is also reflected as an increase

in TXU’s cost of capital, and that in turn increases TXU’s rate of return.  The Commission and others were

concerned that TXU would enjoy a double recovery of its losses.  Responding to that concern, the

Commission concluded that loss on reacquired debt “should not be removed from [TXU’s] cost-of-capital

calculation for purposes of the annual report submitted pursuant to PURA § 39.257,” but that instead an

adjustment should be made in future proceedings.41  In the Financing Order, Finding of Fact 113, the

Commission said that:

[A]n adjustment should be made in the true up proceeding under PURA § 39.262 to
account for the effect of securitizing the loss on reacquired debt on [TXU’s] cost of capital.
This treatment is necessary to comply with the Legislature’s mandate in PURA
§ 39.262(a) that a utility and its affiliates “may not be permitted to overrecover stranded
costs” by using any of the methods provided in Chapter 39 [§ 39.262(a)].  In addition, any
determinations regarding the effect of securitizing loss on reacquired debt on the calculation



42 Id . (footnote omitted).
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of stranded costs should not be made in this docket but should be made in [TXU’s] cost
unbundling case under PURA § 39.201.42

We agree with the district court that this was an advisory and premature finding.  Whether an

adjustment is required  in a true-up or other future proceeding should await resolution in that proceeding.

* * * * *

For the reasons considered above, we conclude that: 1) in order to ensure that securitization

provides tangible and quantifiable benefits to ratepayers greater than would have been achieved absent the

issuance of transition bonds, the Commission may apply a present value test in addition to the present value

and revenue requirement tests expressly set forth in sections 39.301 and 39.303(a) of the PURA; 2) in

applying an additional present value test, the Commission should assume that recovery of regulatory assets

and stranded costs absent securitization would occur in substantially less than forty years; 3) the

Commission must consider regulatory assets that a utility seeks to securitize in the aggregate to determine

whether those assets meet the requirements for securitization and cannot categorically exclude certain types

of regulatory assets from securitization; 4) section 39.253 permits the Commission to apply the rate design

methodology established in a utility’s last rate design case to the data in that rate case rather than to more

current data, in order to establish demand allocation factors that determine how transition charges are to

be allocated among classes of customers; 5) none of the other issues regarding allocation of transition costs
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among classes of customers has merit; and 6) certain findings of fact and conclusions of law by the

Commission are advisory. 

__________________________________________
Priscilla R. Owen
Justice

OPINION DELIVERED: June 6, 2001


