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Justice OWEN, joined by JusTice ENocH and JusTiCE BAKER, dissenting.



| agree with the Court’s digposition of the direct gppeds in these cases in dl respects but one,
which isthe Court’s concluson that the Commission was authorized by section 39.307 of the PURA to
adopt a non-standard trueup. Accordingly, | respectfully dissent in part from the Court’ s judgment.

| recognize that a mechanism for dedling with what the parties describe as “cascading load |0ss’
may be criticd to the marketability of trandtion bonds and therefore to the viability of securitization
financing. However, | am congrained to conclude that the PURA ties the Commission’s hands. Neither
section 39.253 nor section 39.307 givesthe Commissondiscretionto reall ocate trangtioncharges among
customer classesin amanner that is different from the alocation required by section 39.253.

Insomewhat amplified terms, the non-standard trueup providesthat ifinagivenyear, the predicted
load within aclassis projected to decrease by more than ten percent of what the load for that class was
for the twelve months ended April 30, 1999, then the amount of trangtion charges attributable to the
projected lost load are redlocated among dl customer classes. In short, customers in some classes pay
more trangtion charges than the dlocation mechanism prescribed in section 39.253 permits, while others
pay less than that alocation mechanism would require. To see why that is S0, the mechanics of section
39.253 must be understood.

Section 39.303(c) of the PURA says that trangtion charges “shall be collected and allocated
amongcustomers’ inthe manner prescribed by section39.201.1 Section 39.201(j) inturn saysthat section

39.253 governs? The alocation of stranded costs under section 39.253, which expresdy includes

1 TEX. UTIL. CODE § 39.303(c) (emphasis added).

21d. §39.201()).



regulatory assets,® hastwo basic components. Oneis determined by applying the same methodol ogy used
to dlocate costs of the underlying assetsin the dectric utility’ s most recent commission order addressing
rate design.* The other is the energy consumption of the respective classes® “based on the relevant class
characteristics as of May 1, 1999, adjusted for normal weather conditions.”®

CPL has eight classes of customers among which trangtion charges are allocated. They indude
the resdentia class, commercid classes, firm indudtria customers, non-firm industrial customers, and
others. Section 39.253 dlocates transtion charges to the resdentia class differently than to the other
classes.” Section 39.253 dso requiresthat non-firm industrid customers areto be treated differently from
other classes of customers® Non-firm industrid customers are alocated a larger share of transition
charges. Ther dlocation isincreased by fifty percent of what it would otherwise be applying dlocation
demand factors, so that their alocation is 150percent.®

Although the Court correctly concludes that there is some ambiguity in section39.253 about how
adlocations are to be made among classes of customers, it is neverthel ess clear that section 39.253 requires

afinancing order to establish afixed percentage for each class that determines how muchof the trangition

%1d. § 39.253(h) (“For purposes of this section, ‘stranded costs’ includes regulatory assets.”).
“1d. §39.253(c)-(e).

®1d. §39.253(c).

®1d. § 39.253(q).

71d. §39.253(c).

81d. §39.253(d).

°1d.



charges are to be dlocated to each class based on historical data. Section 39.253 does not allow
subsequent adjustment of the dlocation to take into account growth or, conversdly, load loss within each
class during the life of the trangition bonds, much less projected load loss.

The Commissionapplied the methodology used inCPL’ s |ast rate design case to the consumption
datainthat caseto arive at dlocationfactors, that is percentages, for each class of customers. The Court
correctly says that the Commission could have chosen to gpply the same rate design methodol ogy to more
recent, but nonetheless higtorical, data.® Section 39.253 is not crystal clear in that regard. But the
Commissionhas now construed section39.253 to require application of the latest rate design methodol ogy
to the consumption data that was part of the same rate case in which the rate design methodology was
established. The Court agrees with that congtruction.**  Application of the rate design methodology to
historical consumptiondataresultsina fixed percentage, dso known as a demand dlocation factor. That
percentage is applied to the trangtion charges and results in an dlocation to each class of adollar amount
of trandtion charges for which it isliable. Thereisno mechanism in section 39.253 for redlocating some
or dl of one class s responghility to another class. To the contrary, section 39.253(i) says that “no
customer or customer classmay avoid the obligationto pay the amount of stranded costs dlocated to that

customer class,” with certain exceptions not relevant here.'?

1 sw.adat .
Yid.at .

12 TEX. UTIL. CODE § 39.253(i).



When trangition charges that would otherwise be alocated to a customer class under section 39.253 are
reallocated to another class, the classwhosetrangtion charges are reallocated has* avoid[ed] the obligation
to pay the amount of stranded costs allocated to that customer class.”

This can be seen from the examples given by the Court. The Court assumes that $100 millionin
annud trangtion charges must be alocated among four classes of customers based on each class's
historica usage. Applying the alocation factors assumed by the Court, each classisassigned the obligation

to pay adollar amount:

Residentid Commercid Industrid Other

(1) Allocetion of total 40% 20% 10% 30%
annud trangtion charges
(assumed, based on
historica usage)

(2) Annua dollar alocation $40 MM $20 MM $10 MM $30 MM
(multiply $100 MM by line
1)

In the Court’s example, aload loss of 16 MM unitsis forecasted in the indudtrid class, whichis
more than aten percent decrease in that class s load as of the year ended April 30, 1999. That load loss
would trigger the non-standard trueup, and eachclass srespongbility to pay its assgned dollar anount is
reallocated. Under the Court’sexample, $3 million in trangtion chargesthat would otherwise be borne by

theindustrial classisredlocated across dl classes:

Bd.



Residentia Commercid Industrial Other

(1) Allocation of total 40% 20% 10% 30%
annud trangtion charges
(assumed, based on

historica usage)

(2) Dallar dlocation of $1.2 MM $600 K $300 K $900 K

deficit (multiply $3 MM by

line 1)

(3) Dallar dlocation of $40 MM $20 MM $7 MM $30 MM
balance

(4) Totd after redlocation $41.2 MM $20.6 MM $7.3MM $30.9 MM
(5) Resuiting allocation 41.2% 20.6% 7.3% 30.9%

factor after redlocation of
annud trangtion charges

It is reedily apparent that allocation factors for each class have in redlity been changed. The
resdential class no longer bears the percentage of responsibility assgned to it by the methodology set forth
in section 39.253. Its obligationisahigher percentage. Likewise, theindudtrid classisno longer required
to shoulder 150percent of the trangtion charges allocated toit. But its obligation is something less than
section 39.253(d) requires. And more importantly, under the Court’ sdecision, thereis nothing to prevent
the Commission from more drasticaly dtering the alocation factors in a non-standard trueup.

| agree with the Office of Public Utility Counsdl and the Texas Retailers Association that the non-
standard trueup contravenes requirements in section 39.253 that are not ambiguous. | agree with those

partiesthat the Commissonmay not take actions that are inexcess of or incong stent withexpress statutory



provisons. TheThird Court of Appedls*restated thefamiliar principles’ in Southwester n Bell Telephone
Co. v. Public Utility Commission:

“[A]n agency can adopt only such rules as are authorized by and consgtent with its

gatutory authority.” Railroad Comm'n v. Lone Star Gas Co., 844 S.W.2d 679, 685

(Tex. 1992) (quoting Sate Bd. of Ins. v. Deffebach, 631 SW.2d 794, 798 (Tex. App.

—Austin 1982, writ ref’d n.r.e)). Inthis connection, it iswell settled that an agency rule

may not impose additiona burdens, conditions, or restrictions in excess of or inconsg stent

with the relevant statutory provisons.*

The Commission and those who side with it rely on section 39.307 for authority to adopt non-
standard trueups. That provison of the PURA says that a financing order must include an adjustment
mechanism*“to correct any overcollections or undercollections of the preceding 12 months and to ensure
the expected recovery of amountssufficient to timely provide all paymentsof debt serviceand other
required amounts and charges in connection withthetransition bonds.”*® But the only circumstance
under whichthe standard trueup would result ininsufficient collections to cover debt serviceand other costs
in connection with trangition bonds would beif dl cusomersin aclasswerelost. Theoreticaly, at least,

as long as one customer remained in a given dlass, that customer would be obligated to pay al trangtion

charges dlocated to that class’® The non-standard trueup is not designed to remedy the default of aclass

14888 S.W.2d 921, 926 (Tex. App. — Austin 1994, writ denied) (quoting R.R. Comm'n v. ARCO Oil & Gas
Co., 876 S.\W.2d 473, 481 (Tex. App. — Austin 1994, writ denied)).

15 TEX. UTIL. CODE § 39.307 (emphasis added).

16 Such a situation might result in challenges to the validity or constitutionality of the true-up provision, but
there is no such challengein this case.



of customers in paying its alocated share of trangtion charges. The non-standard trueup is designed to
more equitably spread trangtion charges when projected |oad loss within a classis just ten percent.

The Commissonknows howto designaprovisonthat would protect trangtionbondholdersfrom
the complete lossof customersinaclass. 1t did soin the financing order at issuein TXU Electric Co. v.
Public Utility Commission.t” TXU’s financing order says. “Should any of the Regulatory Asset
Recovery Classes cease to have any cusomers, the [dlocation factors] will be adjusted proportionately
such that the sum of the [dlocationfactors] equals 100.0000%.” The Commission neverthelessincluded
anon-sandard true-up provison in TXU’sfinancing order identicd to the one in CPL’sfinancing order.
Thisunderscoresthat non-standard true-up provisons do not and arenot designed to * ensure the expected
recovery of amounts sufficient to timely provide al payments of debt service and other required amounts
and chargesin connectionwiththe transitionbonds,”*® whichisthe Court’ stouchstone for sanctioning non-
standard trueups. A non-standard trueup is designed to try to forestall a death spird, but it isnot until the
death spira hasoccurred and no customersare et inaclassthat debt serviceisimpaired. A non-standard
trueup does not cure that impairment. Under a non-standard trueup, transition charges are till dlocated
to all classes, even if there are no customersin one or more of those classes to pay the charges.

My fundamenta problem with the Court’ s holding is thet it reads section 39.253 out of the PURA
without express language in section 39.307 that can be used to do that. The Court has construed section

39.307 to dlowthe Commissonto alocate trangtion chargesinany manner that it chooses, aslong asthe

17 Sw.3d__ (Tex.2001).

18 TEX. UTIL. CODE § 39.307.



Commisson deems that necessary to ensure payment of the trangition bonds. To give but one example,
the Commission could decide not to afford resdentid customers the protections that section 39.253
provides by choosng to alocate trangtion costs in a manner entirely different fromthe one set forth by the
Legidature. | recognize that the Commisson did not take such adrastic step in CPL’ s financing order.
But once the moorings of section 39.253 are cut by giving the Commission authority under section 39.307
to dlocate trangtion costs in any manner that it deems necessary, section 39.253 becomes a dead |etter.

The generd directive that section 39.307 givestothe Commissonto* ensurethe expected recovery
of amounts’ to retire transtion bonds cannot override the more specific directives in other sections of the
PURA about howtrangtionchargesare to be all ocated among classes of customers. ThisCourt’ sdecison
in Sate v. Jackson®® is indructive. In that case, a satute authorized the Game and Fish Commission to
close certain waters from al forms of netting and saining, except for minnow saines, whenever the Game
and Fish Commission deemed that was best for protection of fish life. In another satute, the Legidaure
expressly sad that it waslawful to use nets of a certain Szein Galveston and Trinity Bays. Theresfter, the
Game and FishCommissionissued a proclamation prohibiting dl seinesor netsfor fishingin Galvestonand
Trinity Bays. This Court held that when the Legidature acts with specificity, an administrative agency
cannot nullify that action under amore generd grant of regulatory authority:

When the Legidature acts with respect to a particular matter, the adminidrative agency

may not so act withrespect to the matter asto nullify the Legidature s action even though
the matter be within the agency’ s generd regulatory fidd.

19376 S.W.2d 341 (Tex. 1964).



There is little case law announcing the rule last stated, no doubt because it is
sdf-evident.®

In the case before the Court today, section 39.307 is a generd grant of regulatory authority. 1t cannot
nulify the specific directive in section 39.253 about how transition charges are to be allocated among
customer classes.

| recognize that the Commisson found itsdf in a dilemma.  Section 39.253 alocates trangition
charges in such a way that load loss leading to a death spiral is not unlikely. In Jackson, this Court
recognized a amilar dilemma “The State puts its postion in these words: ‘The need for adminidrative
dosing of the bays increases when and as the Legidature increases the area of legd netting.’ " We
nevertheless were required to conclude, “Let it be so; the problem is one for legdative, not judicid
solution.”?? This Court recognized that we must give effect to the plain meaning of a statute, evenifto do
0 may effectuate a plan that isimpracticable;

“The problem of statutory congtructionis to ascertain the intent of the Legidature. When

we abandon the plain meaning of words, statutory construction rests upon insecure and

obscure foundations a best. It should perhapsbe reiterated that Courts have no concern

with the wisdom of legidative acts, but it is our plain duty to give effect to the stated

purpose or plan of the Legidature, athough to us it may seem ill advised or
impracticable.”

2d. at 344-45.

2L |d. at 346.

2|4,

Z|d. (quoting State Bd. of Ins. v. Betts, 315 SW.2d 279, 281 (Tex. 1958)).
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| would hold that the Commission did not have the tatutory authority to include a non-standard

trueup in CPL’ sfinancing order. Accordingly, | respectfully dissent.

PriscillaR. Owen
Judtice

OPINION DELIVERED: June 6, 2001
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