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Wejainfuly inthe Court’ sjudgment afirming the district court and in Justice OWEN’ sconcurring
opinion. Thisisthe opinion of the Court regarding the vdidity of the “non-standard true-up” included in
the Public Utility Commisson’sfinancing order for Centrd Power and Light Company.

Under chapter 39 of the Public Utility Regulatory Act,* the Public Utility Commission may issue
a finanang order authorizing an eectric utility to use securitization finendng by issuing trangition bonds
secured by or paid from transition charges.? Trangition charges are adlocated among and collected from
the retall dectricity customersin the utility’ s geographical certificated service areaas it existed on May 1,
1999.2 Thedlocation is by customer class (e.g., residential, commercid, indugtrid, etc.), and the rate per
unit of serviceis affected by the energy consumptionof the class* Because consumption variesover time,
the unit rate must be adjusted periodicdly so that the total trangtioncharge revenue is neither more nor less
thanthe amount necessary to discharge the trangtionbond obligations and related financing costs. Section
39.307 refers to this adjustment as a “true-up” and provides.

A financing order shdl include a mechanism requiring that trangtion charges be reviewed

and adjusted at least annually, within 45 days of the anniversary date of the issuance of the

trangtion bonds, to correct any overcollections or undercollections of the preceding 12

months and to ensure the expected recovery of amounts suffident to timely provide dl

payments of debt service and other required amounts and charges in connection with the
transition bonds®

1 TEX. UTIL. CODE §§ 39.001-.909 [hereinafter PURA].
2 PURA §8 39.301; 39.302(2), (6)-(8); 39.303; 39.304.
%1d. 88 39.201(j), 39.252(b), 39.253(c)-(i), 39.303(c).
41d.

51d. §39.307.



The Commissiondetermined that the true-up for CPL should not only adjust the trangtion charge rate for
each class based on changes in consumption within the class — what the Commission called a“ standard
true-up” — but should aso adjust the dlocation of trangtion charges among the classes if any class's
consumption is forecast to drop more thanten percent bel ow itsconsumptionfor the year ending April 30,
1999 — termed by the Commission a“non-sandard true-up”. The Office of Public Utility Counsd and
others contend that this non-standard true-up is not authorized by section39.307, is contrary to PURA’s
purposes, and is ot supported by the evidence. Before we consgder OPC's arguments, we must explain
the dlocation of trangtion charges in more detal.

Section39.303(c) satesthat “[t]rangtionchargesshdl be collected and all ocated among customers
inthe same manner ascompetitiontransition charges under Section39.201.”¢ Section 39.201(j) statesthat
“[any competition trandtion charge shdl be dlocated among retail customer classes according to Section
39.253."" Section 39.253 prescribes the dlocation of stranded costs, induding regulatory assets, among
a utility’s classes of customers. The parties agree that trangtion charges must dso be dlocated in the
manner section 39.253 prescribes. Section 39.253 providesin pertinent part:

(c) The dlocetion to the residentia class shall be determined by alocating to
customer classes 50 percent of the stranded costs in accordance with the methodology

used to dlocate the codts of the underlying assets in the dectric utility's most recent

commissionorder addressingratedesgnand alocating the remainder of the stranded costs
on the basis of the energy consumption of the classes.

6 1d. § 39.303(c).

"1d. § 39.201()).



(d) After the dlocationto the residentid classrequired by Subsection (c) hasbeen
caculated, the remaning stranded costs shdl be alocated to the remaining customer
classes in accordance with the methodology used to allocate the costs of the underlying
assets in the dectric utility’s most recent commission order addressing rate design.
Non-firmindugtrid customers shdl be dlocated stranded costsequal to 150 percent of the
amount alocated to that class.

(e) After the dlocation to the residentia classrequired by Subsection (c) and the
dlocation to the nonfirm industrid class required by Subsection(d) have been calculated,
the remaining stranded costs shdl be alocated to the remaning customer classes in
accordance withthe methodol ogy used to adlocate the costs of the underlying assetsin the
electric utility's most recent commission order addressing rate design.

(f) Notwithstanding any other provison of this section, to the extent that the total
retall stranded costs, induding regulatory assets, of investor-owned utilities exceed $5
billion on a satewide basis, any stranded costs in excess of $5 hillion shdl be dlocated
among retall customer classes in accordance with the methodology used to dlocate the
costs of the underlying assets in the dectric utility’s most recent commission order
addressing rate design.

(9) Theenergy consumptionof the customer classes usedinSubsections (a)(2) and
(c) shdll be based on the rdevant class characterigtics as of May 1, 1999, adjusted for
norma westher conditions.

(h) For purposes of this section, “stranded costs’ includes regulatory assets.

(i) Except asprovided by Section 39.262(k), no customer or customer class may
avoid the obligation to pay the amount of stranded costs allocated to that customer class.

Thus, trangtion charges are to be allocated among a utility’s classes of customers based in part on the
utility’s most recent Commission order addressing rate design and in part on the classes characteridtic,
weather-adjusted energy consumption as of May 1, 1999. CPL has eight customer classes. The

Commission caculated each class s trangtion charge dlocation factor asfollows:



Residentia 37.0664%

Commercid & Smadl Ind. — Energy 21.5756%
Commercid & Smadl Ind. — Demand 26.9570%
Large Indugtrid —Frm 4.4891%
Large Indugtrid — Non-firm 5.5190%
Standby —Firm 1.4227%
Standby — Non-firm 0.3844%
Municipd & Cotton Gin 2.5858%

Total 100.0000%

To derive each class strangtioncharge rate per unit of service, CPL’ sfinancing order requiresthe
trangition bonds servicer to determine the tota revenue needed to meet obligations for the upcoming yesr,
multiply that amount by the percentage factors above to get each class s dollar dlocation, and thendivide
that alocation by the class's usage forecast for the year intermsof hilling units (e.g., kilowatt-hours for
resdentia customers and kilowatts for demand customers), to arrive at a per-unit trangtioncharge rate to
bill the customer. Thus, usage and rate are inversely related. |f usage increases, the unit rate decreases,
and vice versa. If actua usage during the year varies from the forecast so that a classis charged more or
lessthan its dlocation, the class rate for the following year is adjusted up or down to compensate for the
overpayment or underpayment the prior year. This adjusment is the sandard true-up, and it is not
chdlenged in this case.

Trangtion charges are nonbypassable; thet is, they must be paid by every consumer of eectricity
in the utility’ s sarvice area whether the consumer buys eectricity from the utility or not2 Two exceptions

are for customers using co-generation facilities operationa by September 1, 2001, and customers usng

8 |d. §§ 39.302(7), 39.306; see id. § 39.252.



on-site generators with a rated capacity not more than ten megawatts.® Typicaly, these are industria
customers. If such customers avoid trangition charges by one of these exceptions, or smply by relocating
outsde the utility's service area, the decrease in consumption in their class will result in anincreasein the
class rate, thereby prompting other customers in the class to look for a way out. Each departure of a
customer from the class increases the trangtion charge burden on those remaining, encouraging further
departures. Inthe Commisson’swords, this“cascading load loss’ could reach a “death spird” so that
trangtion charge rates become prohibitive, driving dl customers from the class. If the class' s trangition
charge dlocation is not shifted to the remaining classes or funded by some other means, the total transition
charge revenue will be insuffident to meet transitionbond obligations. No one disputes that the possibility
of such an eventudity isvery red and would adversely affect trangtion bond ratings by financid markets
and impair their marketability. Inthiscase, the Commission determined that anon-standard true-up should
be used to redlocate trandtion charges among CPL's customer classes whenever a class's annua
consumptionisforecast to be lessthanninety percent of itsconsumptionfor the year ending April 30, 1999.

It is undisputed that consumption by CPL’sindustria customers has aready dropped more than
tenpercent snce April 30, 1999. TexasIndustrid Energy Consumers, aparty tothiscase, satesthat CPL
has fewer than twenty-five customers in each of its two industrid classes, so that a loss of only a few
customers could ggnificantly increase the trangitioncharge rate paid by the others. By contrast, resdentia

consumption in CPL’s service areaisincreasing. A witness for the Commission saff testified that most

91d. §8 39.253(i), 39.262(Kk).



other states had used aprocedure likethe non-standard true-up to avoid cascading load loss in a class of
customers. Anayzing therevenuesprojected to be needed to service CPL 'strangition bonds, he concluded
that “if any class experiences a decrease in [usage] in excess of 4%-7% (assuming no over- or under-
collection) that classwill see a higher trangition charge inthe prospective period thaninthe previous period,
and thus may be at risk for a cascading load lossscenario.” Herecommended that anon-standard true-up
be used and that it be triggered when a class's projected consumption decreased more than ten percent
bel ow consumptionfor the year ended April 30, 1999. A witnessfor CPL tedtified infavor of amorefluid
redlocationeachyear, but after prompting by the Commissionfor the partiesto resolve as many differences
as possible, CPL agreed to the non-standard true-up proposed by the Commission staff.

To illugrate the operation of the non-standard true-up, OPC offers the fdlowing example.
Suppose a utility must dlocate $100 million in annud trangition charges among four classes of customers.

Assuming alocation percentages and class usage, the rates for each class are caculated as follows:



3)

Resdentid | Commercid Indugtrid Other
(2) Allocetion of total annud 40% 20% 10% 30%
trangtion charges (assumed)
(2) Annud dollar dlocation (multiply $40 MM $20 MM $10 MM $30 MM
$100 MM by line 1)
(3) Annud unit usage (assumed) 700 MM 260 MM 23 MM 500 MM
(4) Rate per unit (divide line 2 by line 5.7¢ 7.7¢ 43.5¢ 6.0¢

If forecast industria usage dropsto 16 MM units, and consumption by dl the other classesremainsthe
same, indugtrid customerswill provide only $7 million in trangtion charges at a 43.5¢ rate, leaving a $3
millionddficit. If that $3 millionisredlocated to the four classes using the non-standard true-up prescribed

in CPL's financing order, the rates for each class would be caculated as follows:

Resdentid | Commercid Industrid Other
(1) Allocation of total annua 40% 20% 10% 30%
trangtion charges (assumed)
(2) Dollar allocation of deficit $1.2 MM $600 K $300 K $900 K
(multiply $3 MM by line 1)
(3) Dallar dlocation of baance $40 MM $20 MM $7 MM $30 MM
(4) Totd after redlocation $41.2MM | $20.6 MM $7.3 MM $30.9 MM
(5) Annua unit usage 700 MM 260 MM 16 MM 500 MM
(6) Rate per unit (divide line 4 by line 5.9¢ 7.9¢ 45.6¢ 6.2¢
5)




If indugtrid class customers had borne the entirerate increase due to their reduced consumption, their rate
would have increased to 62.5¢ and the other three rates would have stayed the same. One will noticein
this illudration, dthough OPC does not paint it out, that the non-standard true-up increases the rate for
indugtrid customers by 4.8%, while increasing the rates for the other three classes only about 2.5% to
3.5%. Without the non-standard true-up, rates for these three classes would remain the same while the
indudtrid class rate increased 43.7%. Moreover, as the Commission points out, thereisno bags for an
assumption that consumption in the non-indudtrial classes will not increase. An increase in their total
consumptionby dightly over three percent would make up the $3 milliondeficit inannud transitioncharges
caused by the reductioninindustrid class consumption, leaving rates unchanged after anon-standard true-
up. A greater increase in consumption in those classes would result in rate reductions, dthough those
reductions would be larger without a non-standard true-up.

Withthis understanding of the non-standard true-up, we return to OPC’ sarguments. First, OPC
argues that however reasonable and beneficia the non-standard true-up might appesar, it Smply is not
authorized by the PURA..  Section 39.253 requires afixed alocation based on historical dataand does not
contempl ate redllocations among classes based on future changes in consumption of eectricity. To read
section 39.307 todlowfor adjustmentsinsection39.253 dl ocations among classes, OPC contends, would
violate the clear provison of section 39.253(i) that with the exceptions we have aready noted, “no
customer or customer class may avoid the obligationto pay the amount of stranded costs alocated to that
customer class.” Rather, OPC argues, section 39.307 permits only intra-class rate adjustments required

by inaccurate forecasts of usage and does not alow for adjustmentsinthe alocations made under section
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39.253. OPC paints to the language in section 39.307 that true-up adjustments are “to correct any
overcollections or undercollections of the preceding 12 months’.

Weagreewiththe Commissionand CPL, however, that OPC's argument ignoresbroader language
in section 39.307 requiring adjustments “to ensure the expected recovery of amounts sufficient to timdy
provide dl payments of debt service and other required amounts and charges in connection with the
trangtion bonds” A sgnificant shrinkage of CPL's indudtrid classes would unquestionably threaten the
collectionof “amounts suffident to timdy provide dl paymentsof debt service’. OPC doesnot disputethis
fact, nor doesit argue that we should smply invalidate the non-standard true-up procedureinthe finanang
order and leave no means to address the problem. Rather, OPC urges us to remand the case to the
Commission to find a different solution. But the requirement of section 39.307 that adjustments be made
toprotect thedischarge of trangtionbond obligations does not limit the means available to the Commisson.
The non-standard true-up does not permit classes to avoid allocated charges, as prohibited by section
39.253(i); the procedure merdly dlows minima adjustments to ensurethe payment of transitionbonds—
which benefits dl of the classes

OPC argues that reading section 39.307 to alow a non-standard true-up makes section 39.253
adead |etter, dlowing the Commissonto makewhatever dlocations it may choose. Wedisagree. Section
39.307 does not convey such broad discretion, and the Commisson makes no dam for such authority.
Rather, asthe Commissonitsdf recognized in CPL’ s financing order, trangtion charge alocations among
customer classes must start with section 39.253, and that alocation must remain undisturbed unless and

until its structure threetens the recovery of sufficient revenue to pay the trangition bonds and other costs.

10



Any load loss for aclasswill not trigger anon-standard true-up; the lossmust be at least ten percent of the
consumption in the year ending April 30, 1999. Section 39.307 alows only minor and essentia
adjustmentsin class dlocations.

OPC argues that the non-standard true-up will raise residentid rates, making it more difficult for
norHincumbent retailersto compete and thereby defeating the purpose of chapter 39 deregulation. But as
itsownillugtrationshows, the impact of a non-standard true-up onresidentid rates may wel be minuscule.
Somewhat inconsstently, OPC argues that a non-standard true-up is unnecessary because the threat of
indudtrid load lossto CPL isnot great. Of coursg, if that turns out to be correct, the non-standard true-up
may not be much used or have much effect. In any event, we are not persuaded that the Commission's
order jeopardizes retall competition in resdentid eectricity markets Smply because it adopts a procedure
used successfully in other states to protect trangtion bonds.

OPC arguesthat evenif the PURA authorized the Commissonto adopt sometype of non-standard
true-up procedure, the evidence in this proceeding did not support the Commisson’'s decisonin CPL’s
financing order to trigger the non-standard true-up procedure whenever forecast consumptioninone class
fals below ninety percent of consumption for the year ending April 30, 1999. OPC argues that the ten
percent figurewas arbitrarily chosen, but aswe have noted, therecord containstestimony by aCommission
daff witness that a class with a decrease in usage of four to seven percent “may be at risk for a cascading
load loss scenario.” We have not been cited to any evidence that the ten percent figure was too low.
OPC's argument that the record does not support measuring the ten percent reduction against the year

ending April 30, 1999, ingtead of the year immediately preceding the true-up, has more force. OPC

11



contendsthat the Commissiondid not fully consider that because CPL’ sindudtrid load losssince April 30,
1999, dready exceeds ten percent, the non-standard true-up will be triggered to determine the fird rates,
and if indudtrid usage does not increase, may be triggered every year afterward, thereby becoming the
standard true-up. As explained more fully in Part X1 of JustTice OWEN’S concurring opinion, we are
troubled that the Commisson’s haste in this proceeding may have resulted inanincomplete consideration
of the complex and critica issues presented. With respect to theten percent trigger, however, OPC argued
its pogition to the Commissionfully, explaining indetail the possible effects of the trigger, just as it has here.
While the evidence supporting the Commisson’s decison is dight, we cannot say in this case that the
decison was arbitrary.

Finaly, OPC argues that the Commission did not fully consider dternatives to the non-standard
true-up. With respect to one alternative advanced by OPC's witness— a non-standard true-up among
three " super-classes’, combining CPL’s eight customer classes— was fully presented and discussed in
the record. The only other dternative that OPC has advanced hereisthat customers in a class likdy to
have decreased usage should be required to pay increased trangtionchargesinadvanceto provideafund
for bond payments later. But if increased rates due to decreased usage will drive customers from aclass,
we fal to seewhy increased rates due to anticipated decreased usage will not have the same effect. We
find no support for this dternative in the record. OPC has not suggested an aternative solution that is
consstent with its construction of section 39.307.

Justice OWEN’s dissenting opinion makes three additional arguments which we address briefly.

Fird, she notes that there can be no default ontrangtionbond paymentsuntil a class has been completdy

12



vacated, leaving no one to pay itsshare of the trangitioncharges. If the Commission’s concern wereredly
“to ensure the expected recovery of amounts sufficient totimdy providedl payments of debt service and
other required amounts and charges in connection with the transition bonds’ as authorized by section
39.307, the Commissionneed not have provided for any adjustmentsto classdlocations until one classwas
vacant. However, we do not agree that the Commission was required to do nothing until the predicted
exodus from the indudtrid class was complete, thereby impairing, at present, the marketability of the
trangtion bonds. Moreover, if the non-standard true-up prevents the complete vacancy of the industrid
class, the other classeswill benefit because industria customerswill remainto pay a portionof the trangtion
charges.

Second, Justice OWEN arguesthat section 39.307 isagenerd provisionand therefore cannot be
used to “nullify” section 39.253. We disagree that the non-standard true-up “nullifies’ the alocations
prescribed by section 39.253. At mogt, the adjustments are dight, and some adjustments are almost
certainly unavoidable if bond obligations areto be met. Inour view, Justice OWEN would deprive section
39.307 of its express purpose of protecting the means of satisfying bond obligations.

Ladtly, unlike OPC, who argues for a remand so that the Commission can devise an dternate
solution, Justice OWEN argues that the dilemma facing the Commission and partiesin this case issmply
inescapable without legidaive solution. We recognize that we cannot dter agtatute' splain meaning merely
to make it more workable, but as we have explained, we believe our reading of section 39.307 is faithful

both to its language and to PURA’ s purposes.
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Accordingly, we concludethat the non-standard true-up procedure in CPL’ sfinancing order does

not violate the PURA.

Nathan L. Hecht
Judtice

Opinion ddivered: June 6, 2001
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