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JusTice ENocH, concurring and dissenting.

In 1985 the people of Houston spoke. Exercising a power reserved to them under the City

Charter, they regjected an ordinance enacted by the city council. Some years later, Houston's mayor
resurrected the substance of that rejected ordinance in an executive order, effectively overriding the
expressed will of Houston' scitizens. The question the Court considerstoday iswhether aqudified voter,

who voted in the election that defeated the ordinance, has suffident interest in the power of his vote to

chalenge the mayor’s action. The Court saysno. | disagree.

The pathto Richard Hotze s tanding is straightforward. To establish standing, Hotze must show

that he hasaninterest digtinct fromthe genera public suchthat the mayor’ s action caused him some special

injury. He has done so. To begin with, this Court’s opinions make clear that citizens exercising

1Blumv. Lanier, 997 SW.2d 259, 261 (Tex. 1999); Hunt v. Bass, 664 S.W.2d 323, 324 (Tex. 1984).



referendum power, asHotze did, ineffect become legidators? And legidators have aparticul arized interest
in enforcing the effectiveness of their votes on aspexific legidative act.® Inissuing the executive order, the
mayor nullified Hotze s vote on the ordinance. Hotze therefore has standing to sue to protect that vote.*
The same reasoning appliesto anyone who voted inthe referendum, becausedl voters, whichever sdethey
took, share an interest in protecting the results of aduly conducted eection in which they participated.

The Court floats a variety of reasons to avoid this smple, and correct, result. But none of these
reasons holds wate.

Firg, the Court positsthat Hotze s standing andysisis too broad because Hotze shares hisinjury
with other voters.® But the fact that a particular injury may be shared among severd individuas doesn't
deprive those who shareit of sanding. If that were true, no plantiff in a class action or mass tort case
would have ganding. Theinjury hereis peculiar to votersin the 1985 referendum. It doesnot extend to
the genera public at large, nor even to dl registered voters in Houston. But those voterswho are harmed,

even if there are nearly 200,000 of them, have an interest they may sue to protect.®

2Blum, 997 S.W.2d at 262 (quoting Glass v. Smith, 244 S.W.2d 645 (Tex. 1951)).

% See Rainesv. Byrd, 521 U.S. 811, 823 (1997); Coleman v. Miller, 307 U.S. 433, 438 (1939).
4 Raines, 521 U.S. at 823; see also deParrie v. Oregon, 893 P.2d 541, 542 (Or. 1995).
®_Sw.3dat_.

6 See, e.qg., Baker v. Carr, 369 U.S. 186, 206 (1962); see also deParrie, 893 P.2d at 542.
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Furthermore, says the Court, in the past we have specificaly recognized only a protected interest
in the process of anelection, not initsresults.” But what use is an interest in an eection’s process without
acorresponding interest in enforcing the results? Of course, in two of the cases the Court cites, only the
process and not the outcome was a issue.® The third case the Court discusses actually does suggest that
a least some interest exigsin the results of a vaid referendum dection. In Taxpayers Association of
HarrisCountyv. City of Houston,® the Taxpayers Association, aongwithindividud taxpayers, sued to
enjoin enforcement of two ordinances, enacted by referendum, fixing sdaries for certain city officersand
employees. The Court choseto protect the results of the vaid referendum, in part out of deference to the
legidative power that the City Charter reserves to the people.’® In this casg, if the voters can't sue to
protect the results of the referendum, who can?

The Court suggeststhat any interest indection results extends only to “a direct, contemporaneous
nullificationof votes,” and that Hotze' svote was giveneffect in 1985 because the ordinance did not go into
effect.’ It stemsto me that the mayor’ s executive order is just as effective a nullification, regardless of
whenit happened. It further ssemsto methat, under the City Charter, the results of the 1985 referendum

must stand until the people choose to undo them. But that is not the question. The question, for standing

’_Sw.3dat_.

8 See Blum, 997 S.W.2d at 260; Glass, 244 S.W.2d at 647.
9105 S.W.2d 655 (Tex. 1937).

10 See Taxpayers' Ass'n, 105 S.W.2d at 657.

1 sw.a3dat_.



purposes, mugt be whether therewas anullificationat dl, not whether it happened aday, amonth, or ayear
after the origind dection. The length of time between the referendum and the executive order may be
relevant to the meritsof Hotze' schdlenge, but it should not control whether Hotze, or any other voter, has
aaufficient interest to bring aclam.

Hndly, the Court incorrectly concludes that the U. S. Supreme Court’s decison in Raines v.
Byrd2 underminesHotze sposition. Infact, Rainespreservedthe rlevant holdinginColeman v. Miller®3
that supports Hotze' s argument: “our holding in Coleman stands . . . for the proposition that legidators
whose votes would have been sufficient to defeat (or enact) a specific legidative act have sanding to sue
if that legidaive actiongoesinto effect (or does not go into effect), onthe ground that thar votes have been
completdy nullified.”** Here, Hotze, acting as alegidator, voted onaspecific legidative act. That act was
defeated, but later revived by the mayor’s executive order. The substance of the defeated act went into
effect. The mayor’s order thus completely nullified the referendum votes. Hotze's clam fals squarely
within those recognized by Coleman and Raines.

| agree that the Court hasjurisdiction in thiscase. And | concur with the Court that city councll
member Rob Todd does not have ganding. Hisis the type of injury Raines rgected as inauffident to

egtablish standing - agenerd injury to the indtitutiona effectiveness of the City Council.*®

12521 U.S. 811 (1997).
18307 U.S. 433 (1939).
4 Raines, 521 U.S. at 823.

15 Seeid. at 830.



| would, however, hold that Hotze has standing and remand his claim to the didtrict court. Thus,

asto the Court's opposite conclusion, | respectfully dissent.

Craig T. Enoch
Judtice
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