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CHIErF JusTicE PHILLIPS delivered the opinion of the Court, joined by JusTice HECHT, JUSTICE
OWEN, JusTICE BAKER, JusTicE HANKINSON, JusTice O'NEILL, and JUSTICE JEFFERSON.

JusTice ENocH filed an opinion concurring in part and dissenting in part.

We mugt decide whether acitizenand a city council member have sanding to chdlenge amayor’'s
authority to issue an executive order prohibiting city employees from discriminating based on sexud
orientation. The court of gppeals held that the citizen did not have standing but that the council member
did. 9 SW.3d 404. We conclude that neither plaintiff has sanding. Therefore, we affirm in part and

reversein part the judgment of the court of appedals; and, without reaching the merits of ether plantiff's

claim, render judgment dismissing the case because the tria court lacked subject matter jurisdiction.



The Houston City Charter dlowsvoters, by petition, to protest the enactment or enforcement of
an ordinance or resolution of the city council. After gathering the required signatures, voters may file the
petition with the coundil, which then must reconsider itsaction. If the council decides not to repeal the
ordinance or resolution, it must then submit the issue to a public referendum.  See generally HousToN
CiTY CHARTER, art. VIIb, § 2.

In 1984, the Houstoncity council approved anordinance prohibiting discriminationbased onsexud
orientation in city hiring, promotion, and contracting. Thereafter, plaintiff Richard Hotze and other private
citizens organized a campaign to reped the ordinance. They submitted a proper petition to the City, and
the council declined to repeal the ordinance. At the resulting dection in 1985, the voters rgjected the anti-
discrimination ordinance, 198,563 to 44,706. Hotze dlegesthat he voted againgt the ordinance.

On February 16, 1998, Houston Mayor Lee P. Brown issued executive order EO 1-8,
“prohibitfing] discrimination or retaiation on the basis of sexud orientation and [providing] in dl city
programs and indl related activity equal employment and economic opportunity at every leve of municipd
government without regard to sexud orientation.” Under the City Charter, the mayor has the power to
enforcelawsand ordinancesand to prescribe rules* necessary or expedient for the genera conduct of the
adminigrative department.” Art. VI, 8 7a. Thecity council exercisesdl legidative powersof thecity. Art.
VIl, 8 10. The Charter dso provides that the civil service commission, with the city council’s gpprovd,
shdl make rules and regulations for the conduct of its business and employees, including provisons
regarding discrimination. Art. Va, 88 2, 4. Mayor Brown consulted with neither the city council nor the
avil service commission in developing the anti-discrimination policy. Fantiff Robb Todd was a council
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member when the Mayor issued the order.

On February 25, 1998, nine days after the Mayor issued the executive order, Hotze and Todd
sued Mayor Brown and the City (collectively, the City), seeking a declaration that EO 1-8 isinvdid and
temporary and permanent injunctions againgt its enforcement. Hotze and Todd contend that the Mayor’s
executive order both nullified the 1985 eection and usurped the city council’ s authority. The City moved
todismissfor lack of subject matter jurisdiction, asserting that both plaintiffs lacked standing. Thetrid court
concluded that Hotze did not have standing and dismissed hisclam. Buit it decided that Todd did have
ganding and temporarily enjoined the City from enforcing the executive order. Hotze appeded the trid
court’s order dismissing his claim, and the City gppedled from the temporary injunction.

The court of appeds affirmed. 9 SW.3d at 407. It unanimoudy held that Todd had standing and
afirmedtheinjunction. Id. at 413. By adivided vote, it dso affirmed thetria court’ sjudgment on Hotze's
lack of gtanding. 1d. at 411; id. a 415 (Amide, J., dissenting). Both Hotze and the City seek review in
this Court.

.

We mugt firg decide whether we have jurisdiction over this interlocutory appedl. This lawauit,
initiated by a joint petition of co-plaintiffs seeking identica rdief, has proceeded from its inception as a
dngle case. After the tria court dismissed Hotze's claim for lack of standing, he could have sought a
severance so that the dismissal againgt him would have been an gppedable find judgment. In that event,
both the court of gpped s and this Court would unquestionably have had jurisdiction over hisclam.

Even without a severance, the court of appeds nevertheess asserted jurisdiction over Hotze's
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interlocutory appeal by condruing the trid court’s dismissing Hotze's claim for lack of standing as
“effectivey den[ying] the temporary injunction, thus bringing his apped within [Texas Civil Practices and
Remedies Code] section 51.014(a)(4)” (allowing apped from interlocutory order granting or refusing
temporary injunction). 9 SW.3d at 408. The court of gppedls then treated the City’s claims as cross-
points without considering whether they had an independent jurisdictiona basis. 9 SW.3d at 411-14.1

Boththe City and Hotze petitioned for review. Hotze alegesjurisdiction under Texas Government
Code sections 22.001(a)(1) and 22.225(c), which give this Court jurisdiction over find and interlocutory
orders when the “justices of the court of gpped s disagree on an issue of law materid tothedecison.” In
a separate petition for review, the City adleges jurisdiction under Texas Government Code section
22.001(8)(6), which givesthis Court jurisdiction to review an error of law in acourt of appeals opinion
that “is of such importance to the jurisprudence of the state that, in the opinion of the supreme court, it
requires correction . .. .”

The City’ sjurisdictiond dlegationiswithout merit. Section 22.001(&)(6), whileproviding generaly
for review of decigons important to the jurisprudence of the state, excludes cases in which the court of
appeds juridiction is made find by statute. The court of gppeds’ jurisdiction over this gpped is made
find by Texas Government Code section22.225. “[A] judgment of a court of appedls is concdlusve onthe

law and facts, and awrit of error is not allowed from the Supreme Court in. . . interlocutory appeals that

1 The court of appeals did have independent jurisdiction to review the order denying the City’s motion to
dismissforwant of jurisdiction and granting the temporary injunction. See TEX. CIvV. PRAC. & REM. CODE §§ 51.014(a)(8)
(allowing interlocutory appeal of order granting or denying pleato the jurisdiction by governmental unit), 51.014(a)(4)
(allowing interlocutory appeal of grant of temporary injunction).
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are dlowed by law,” Tex. Gov'T Cobk § 22.225(b)(3), and appedls “from an order . . . in which a
temporary injunction has been granted.” Tex. Gov' T CopeS§ 22.225(b)(4). The City’s gpped from the
denid of its pleato thejurisdiction againg Todd isinterlocutory. See Tex. Civ. PRAC. & Rem. CoDE §
51.014(a)(8). The City dso appealed the issuance of a temporary injunction againg it. See Tex. Civ.
PrAC. & Rem. CopEe 8§ 51.014(a)(4). Thus, the jurisdiction of the court of appealsisfind, and the City
has not excepted to that rule of findity.

Todd contends that the City’' sfalure to alege a proper jurisdictional basis means that this Court
cannot review itsclams. We disagree.

Todd recognizesthat the one statutory provisonthat the City could plausibly have argued to confer
jurisdiction is section 22.225(c). That subsection provides that section 22.225 “does not deprive the
supreme court of jurisdiction of acivil case brought to the court of appeds from an gpped able judgment
of atrid court in which the justices of the courts of gpped s disagree on a question of law materid to the
decison.” Tex.GovT.CobDE§ 22.225(c). But Todd contendsthat even though Hotze dleged jurisdiction
under this provison, the City did not. Evenif it had, Todd says, the City till could not have invoked the
Court’ sjurisdictiononthat bas's because none of the City’ s points of error relate to an issue raised inthe
dissenting opinion. SeeHarry Eldridge Co. v. T.S Lankford & Sons, Inc., 371 S.W.2d 878, 879 (Tex.
1963). That is, the dissenting opinion in the court of appeds dedt only with the holding that Hotze lacks
ganding, while the City’s complaint here is only about the court’s unanimous holding that Todd has
ganding.

Wergject Todd' s suggestionthat we do not have jurisdiction over the City’s apped. Aswehave
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repeatedly recognized, if our jurisdiction is properly invoked on one issue, we acquire jurisdiction of the
entirecase. Randall’sFood Markets, Inc. v. Johnson, 891 S.W.2d 640, 643-44 (Tex. 1995); Safford
v. Safford, 726 SW.2d 14, 15 (Tex. 1987); Harry Eldridge Co., 371 S.W.2d at 879; United Am. Ins.
Co. v. &by, 338 SW.2d 160, 161-62 (Tex. 1960); Pittman v. Baladez, 312 SW.2d 210, 213 (Tex.
1958) (citing older cases). Unquestionably, we have jurisdiction to hear Hotze s apped from the effective
denid of his request for a temporary injunction because his standing was the issue that prompted the
dissenting opinion. Tex. Gov’' T CopE 88 22.001(a)(1), 22.225(c). And our well-established extended
jurisdiction doctrine gives us authority to consder daims over whichwe would otherwiselack jurisdiction,
s0 long asthey are raised withadamthat iswithin our jurisdiction. See Randall’ s Food Markets, Inc.,
891 S.W.2d at 643-44 (reviewing dander daim, whichwas thennot within Court’ sjurisdiction, dongwith
other damsthat provided basis for Court’s jurisdiction); Stafford, 726 SW.2d at 15 (reviewing divorce
clam, which was then not within Court’s jurisdiction, when petitioner also gppeded from persona injury
clam). The Court would not have jurisdiction over the City’s gpped if Hotze had not aso appeal ed; but
because he did, “weacquirejurisdictionof the entirecase.” Harry Eldridge Co., 371 S.W.2d at 879; cf.
Commercial Sandard Ins. Co. v. Robinson, 151 SW.2d 795, 796 (Tex. 1941) (noting that whileissue
on which Court reversed judgment would not have been sufficient, slanding done, to confer jurisdiction
over case, theassgnment of error on other grounds, over which Court did have jurisdiction, was sufficient).

Further, under section 22.225(c), this Court hasjurisdictionto review “advil case brought to the
court of appeals from an gpped able judgment of atrid court inwhichthe justices of the courts of appeds

disagree on a question of law materid to the decison. . . .” Tex. Gov'T CoDE ANN. § 22.225(c)
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(emphasis added). “It isthe case, not merdly the question as to the statute, over which the jurisdiction is
extended by the language. The existence of the question is the reason why the jurisdiction is given, but it
isthe case that is brought withinit.” Texas & P. Ry v. Webb, 114 SW. 1171, 1173-74 (1908) (quoted
in Holland v. Nimitz, 239 SW. 185, 186 (Tex. 1922)). The justices of the court of gppeds need not
disagree on all the questions of law for us to consder dl the issues raised on apped. See Surgitek,
Bristol-Myers Corp. v. Abel, 997 SW.2d 598, 601 (Tex. 1999) (taking jurisdiction because of dissent
onone dement of venue statute but resolving dl issuesincase); Mann v. Mann, 607 S.W.2d 243, 244-46
(Tex. 1980) (taking jurisdiction on basis of dissent ontria court’s dleged abuse of discretion in property
divisonbut dso reviewing dleged abuse of discretion in gppointment of master). Because the justices of
the court of appeds disagreed on Hotze' s standing, and because that issue is properly before us for
determination, we have jurisdiction to review Todd' s standing as well.
I1.

We now congder whether Hotze has sanding to bring his case. No Texas court has ever
recognized that a plaintiff’s status as a voter, without more, confers standing to chalenge the lawfulness of
governmental acts. Our decisons have dways required a plaintiff to alege someinjury distinct from that
sustained by the public at large. Blumv. Lanier, 997 SW.2d 259, 261 (Tex. 1999); Hunt v. Bass, 664
S.W.2d 323, 324 (Tex. 1984) (cting cases). This limitation inheres in the nature of standing. “The
ganding requirement gems from two limitations on subject matter jurisdiction: the separation of powers
doctrine and, in Texas, the opencourtsprovison.” Texas Ass n of Bus. v. Texas Air Control Bd., 852

SW.2d 440, 443 (Tex. 1993). Both these provisons require an actud, not merely a hypothetica or
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generdized grievance. 1d. at 444. In particular, our separation of powers article, Tex. Const., art. 11, 8
1, prohibits courtsfromissuing advisory opinions that decide abstract questions of law without binding the
parties. 1d.

Hotze contendsthat he possesses an injury digtinct fromthe genera public because he voted inthe
1985 referendum, his vote was for the prevailing Sde, and Mayor Brown's executive order negated his
vote.2 We conclude that this proposed rationale for standing is too broad because the injury heidentifies
isnot uniqueto him. Indeed, it is shared by dl living Houstonians who were among the 198,563 eectors
who actualy voted againg the proposed ordinance. In no way does Hotze' s satus asavoter give him an
interest sufficiently peculiar to satify our standing requirements.

This Court has never recognized standing onthe basis of the results— as opposed to the process
— of aninitiative dection. In Blumv. Lanier, for example, we held that a qualified voter who signed an
initiative petition has ganding to chdlenge the form in which a referendum is put to the citizens. 997
SW.2d a 262. Because he objected to the balot description of the proposed charter amendment, we
concluded that the voter could seek to enjoin the referendum dection. 1d. We relied on our earlier
decison in Glass v. Smith, 244 SW.2d 645 (Tex. 1951), in which we affirmed a writ of mandamus
requiring municipd authoritiestohold avoter-initiated el ection after the requisite number of Sgnatureswere
collected, concluding that the Sgnershad ajudticidble interest in their proposed ordinance being submitted

tothe people for avote. 244 SW.2d at 648. We extended that principle in Blumto give the complanant

2 Hotze did not base his assertion of standing on the fact that he was a petition organi zer and signer. See Blum,
997 S.W.2d at 261-62 (rejecting similar argument). At oral argument, he clarified that he asserted standing more broadly,
based on the fact that he “voted and was awinner.”



not merely aninterest inthe dectionbeing held, but also inhaving it vaidly conducted. 997 S.\W.2d at 262,
264.

Blumand Glassarenarrow holdings, affording petitionsgnersthe right to chdlenge the referendum
process but saying nothing about the right to protect thereferendumresultsfrom subsequent changes. They
are consstent with the judiciary’s limited role in dections disputes, which provides a remedy to undo
eectionstainted by fraud, illegdity, or other irregularity. Blum, 997 SW.2d at 262; De Shazo v. Webb,
113 SW.2d 519, 524 (Tex. 1938). But Hotze doesnot alegeimpurity inthe 1985 vote process. Rather,
rlyingon Taxpayers Association of Harris Countyv. City of Houston, 105S.W.2d 655 (Tex. 1937),
he seeksto invokethe results of along-completed, vaidly executed dection to enjoin the Mayor’s action,
which he dams effectively overturned the peopl€ s vote. The plaintiffsin Taxpayer s sought to enjoin the
results of areferendum in which Houston voters had agpproved an ordinance setting minimum sdaries for
certain city officers. Id. at 656. The plantiffs argued that only the city council, not the voters, had the
authority to approve the ordinance. 1d. We denied theinjunction, after noting that “[n]o issue [was] raised
to the regularity of the dection inany of itsstages.” Id. a 656. We concluded that the Charter initiative
and referendum power affordsvotersthe same authority to legidate as the council and that setting sdlaries
for public offiadds and employees is a legidative power. 1d. a 657. We noted further that because the
peopl €’ sinitigtive and referendum power isreserved, not granted, to them, “ such charter provisons should
be liberaly congtrued in favor of the power reserved.” 1d.

Hotze contends that part of “liberdly congruing” his referendum power includes recognizing his

gtanding to shield his“no” vote from disturbance by the executive branch. We disagree. In Taxpayers,
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we “liberdly congtrued” the initiative power by refusing to enjoin the enforcement of a voter-adopted
ordinance. 1d. at 657-58. But Hotze exercised the full breadth of his referendum power when he was
dlowedto vote inthe untainted 1985 e ectionto reped the ordinance. Under our precedents, Hotze does
not have standing to protect his“no” vote from future action.

Hotze next points to City Charter, aticle VIIb, section 9, which provides that any ordinance
adopted by popular vote may be amended or repedled only by popular vote. He urges that the same rule
should apply whenvotersrescind an ordinance eventhough the Charter isslent onthis point. Wedisagree.
Just because citizens can shield positive enactments from repea or amendment by the city council or the
mayor does not mean that they have standing perpetualy to bar future action on rgjected proposals, or
nonenactments. A successful “no” vote may memoridize public opinion onanissuea aparticular timeand
place, but the rgection of a proposa by a public referendum is not an enactment of positive law that can
be shielded from subsequent modification.

Findly, we are not persuaded by Hotze' s reliance onfederal legidaive standing cases to support
hispostion. Hotze assertsthat, asavoter in the 1985 referendum, he became alegidator. See Blum, 997
SW.2d at 262 (citing Glass, 244 SW.2d at 649) (recognizing that “[c]itizens who exercise their rights
under the initiive provisons act as and ‘become in fact the legidative branch of the municipd
government.’”). Then he contendsthat, asalegidator, he has sanding to chdlenge the Mayor’ s executive
order, rying onthe United States Supreme Court’ sdecisoninColemanv. Miller, 307 U.S. 433 (1939).

The Coleman plaintiffs were twenty Kansas senators who lost a vote to defeat a proposed

amendment to the federd Congtitution because the lieutenant governor cast the tie-breaking vote for the
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amendment. 307 U.S. a 436. The legidators chalenged the lieutenant governor’s right to vote on the
ground that he was not part of the “legidature,” asrequired by Article V of the United States Congtitution.
Id. at 446-47. The Supreme Court concluded that the plaintiffs had an adequate interest for standing
purposes because ther “votes agang ratificatiion have been overridden and virtudly hed for naught
dthough . . . [they] would have been sufficient to defeet ratification.” 1d. at 438.

Hotze contends that, like the senatorsin Coleman, dl people who voted against the ordinancein
1985 had their votes* overriddenand virtudly held for naught” by the Mayor’ s 1998 executive order. But
neither Hotze's nor anyone else's vote was nullified. In fact, the votes were given full effect and were
uffident to defeat the proposed ordinance, whichdid not go into effect. The Mayor’s later order did not
operate as adirect, contemporaneous nullification of votes like the lieutenant governor’s deciding vote in
Coleman.

Evenif Coleman were on point, its effect has been undermined by the Supreme Court’s recent
decisoninRainesv. Byrd, 521 U.S. 811 (1997). In Raines, the Court hed that 9x members of Congress
who voted againg legidation authorizing a presdentid line itemveto did not have sanding to chdlenge the
act’s conditutiondity. Id. a 830. The Court concluded that Coleman “provides litle meaningful
precedent,” id. at 824, and “ stands, (at most) for the propositionthat legidatorswhose votes would have
been sufficient to defeat (or enact) a specific legislative Act have standing to sue.. . . onthe ground that
their votes have been completdy nullified.” Id. at 823 (internd references omitted) (emphasis added); see
Chenowethv. Clinton, 181 F.3d 112, 116 (D.C. Cir. 1999) (“ Although Coleman could beinterpreted

more broadly, the Raines Court read the case to stand only for [this] proposition”), cert. denied, 529 U.S.
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1012 (2000). To accept Hotze sargument, wewould have to conclude that the 1985 referendum and the
1998 executive order operate together as“a specific legidative act,” ignoring the redlity that they were two
independent acts of two different branches of city government, occurring thirteen years gpart. Therefore,
we conclude that Hotze lacks standing to seek ajudicia remedy for hisclam.

V.

Next, we consder whether Todd has standing as a member of the city council to chdlenge the
Mayor’'s executive order. Todd contends that under the City Charter, the city council hasfind authority
to approve avil service commissionpersonnd policiesfor cityworkers, whichthe mayor’ sgenerd authority
to prescribe rules for the adminidrative department cannot disdlace. He asserts standing because the
Mayor, by issuing an executive order prohibiting discrimination based on sexua orientation in al city
programs and activities, usurped Todd' s power as a city council member.3

The danding doctrine identifies those suits agppropriate for judicid resolution. Whitmore v.
Arkansas, 495 U.S. 149, 154-55 (1990). As we explained above, under Texas law, standing limits
subject matter jurisdictionto casesinvalving adiginct injuryto the plantiff and “areal controversy between
the parties, which . .. will be actudly determined by the judicid declaration sought.” Texas Workers
Compensation Comm’'n v. Garcia, 893 SW.2d 504, 517-18 (Tex. 1995); see also State Bar v.

Gomez, 891 SW.2d 243, 245 (Tex. 1994).

% Because standing is a component of subject matter jurisdiction, we consider Todd’s standing as we would
apleato thejurisdiction, construing the pleadings in favor of the plaintiff. See Texas Ass'n of Bus., 852 S.W.2d at 445;
see also Warth v. Seldin, 422 U.S. 490, 501 (1975). Thus, forthe purposes of the standing inquiry, we assume without
deciding that the Mayor did usurp Todd’ s authority.
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To guide our decision onthisissue of firg impressonfor Texas, we may look to the amilar federd
ganding requirements for guidance. Texas Ass' n of Bus., 852 SW.2d at 444. “To meet the standing
requirements of Article Il1, ‘[d plaintiff must dlege persond injury fairly tracegble to the defendant’s
dlegedly unlawful conduct and likdly to be redressed by therequestedrelief.”” Raines, 521 U.S. at 818-19
(quoting Allenv. Wright, 468 U.S. 737, 751 (1984)) (emphassin Raines). The United States Supreme
Court has “conggently stressed that a plaintiff’s complaint must establishthat he hasa ‘ persond stake’ in
the dleged dispute’” and that the injury suffered is“concrete and particularized.” 1d. a 819 (citing Lujan
v. Defenders of Wildlife 504 U.S. 555, 560-61 (1992)).

Todd clams that, as a city council member, he has suffered an injury distinct from the generd
public. He assarts that the Mayor, by issuing EO 1-8, exceeded his adminigtrative authority and
encroached onthe council’ sexpressy alocated power to gpprove dl avil servicecommissonrulesfor city
employees. Ontheonehand, Todd spurported injury isdistinct because he does not seek merely to make
the Mayor follow the law but to follow the law defining his mayoral authority vis a vis the council’s
authority. See Raines, 521 U.S. at 832 (Souter, J., concurring) (noting that members of Congress have
more direct and tangible interest in loss of legidative power than generd citizenry does).

On the other hand, Todd' s injury as a city council member isvague and generdized, not personal
and particularized. Todd does not and cannot challenge the anti-discrimination policy’ s actua operation

becauseit does not goply to him.* Nor does he sue as a representative of congtituentswho face actual or

4 The policy does not govern the actions of elected officials. It appliesonly to “city employees,” defined as
“all employees who work for the city . . . including appointive officials, city attorneys and their professional staff, and
part-time, temporary, emergency or executive level workers.”
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threatened injury because of the policy. Cf. City Council v. City of Pittsburgh, 625 A.2d 138, 143 (Pa.
Commw. Ct. 1993) (discussing standing of city council members as representatives of their districts
resdents). Theonly injury Todd assertsis that the Mayor acted outside of his authority and usurped the
council’ s authority. And even in that assartion, heis not suing on the council’ s behdf and isnot joined by
any other council members in his suit. Thus, on the facts of this case, we conclude that Todd has not
dleged a sufficiently particularized, persond injury to afford him standing.
V.

Because neither Hotze nor Todd has standing to chdlenge the Mayor’ s 1998 executive order, we
reverse the court of appeas judgment that Todd has sanding, afirm its judgment that Hotze lacks
ganding, and render judgment dismissing dl dams for want of jurisdiction. In so doing, we express no

opinion on the merits of the underlying daim.

Thomas R. Phillips
Chief Judtice

Opinion ddlivered: June 21, 2001
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