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JusTice HECHT, joined by Justice OWEN, concurring.

SixteenyearsagoinRedinger v. Living, Inc.,* this Court recognized, as courtsin most stateshave,
that a person can be lidble for harm caused by an independent contractor if the person controls the
contractor’s work. More specificaly, we adopted the rule set out in section 414 of the Restatement
(Second) of Tortsasfallows.

One who entrusts work to an independent contractor, but who retains the control of any

part of the work, is subject to ligbility for physical harm to others for whose safety the
employer owes a duty of reasonable care, which is caused by his falure to exercise his

1689 S.W.2d 415, 418 (Tex. 1985).



control with reasonable care.?

This rule makes the retention of control over an independent contractor’s work a necessary, but not a
aufficient, condition of ligility. Another prerequisite for liability under the rule is that the person harmed
be among those * othersfor whose safety the employer owes aduty of reasonable care”. We have applied
the rule ineight cases,® each of whichfocused exdusively onthe retentionof control. Inthe Six most recent
cases, we concluded that the defendant did not control the work to the extent required for lidhility, and thus
we did not need to consider any other aspect of therule. In Redinger and a case decided seven weeks
later,* no argument was made that the plaintiff was not anong those to whom the defendant owed adty.
Accordingly, we have never had a case inwhichwe considered what duty the employer of anindependent
contractor has to protect the safety of others, including the contractor’s own employees.

This case requires that we do so. The Court agreesthat the degree of control required for lighility
was present here, based solely on the activity on the project, and apart from the parties’ contractual
arrangements. Those arrangements also gave the generd contractor an extensive degree of control over
safety. Thegenerd contractor agreed with the owner to beresponsiblefor the safety of itsown employees,

its independent subcontractors employees, and everyone else on the construction ste. The genera

2|d. (quoting RESTATEMENT (SECOND) OF TORTS § 414(1965)).

31d.; Tovar v. Amarillo Oil Co., 692 S.W.2d 469 (Tex. 1985) (per curiam); Enserch Corp. v. Parker, 794
S.W.2d 2 (Tex. 1990); Clayton W. Williams, Jr., Inc. v. Olivo, 952 SW.2d 523 (Tex. 1997); Hoechst-Celanese Corp. v.
Mendez, 967 S.W.2d 354 (Tex. 1998) (per curiam); Coastal Marine Servs., Inc. v. Lawrence, 988 S.\W.2d 223 (Tex.
1999) (per curiam); Elliott-Williams Co. v. Diaz, 9 S.W.3d 801 (Tex. 1999); Koch Ref. Co. v. Chapa, 11 S.W.3d 153
(Tex. 1999) (per curiam).

4 Tovar v. Amarillo Oil Co., 692 S.W.2d 469 (Tex. 1985) (per curiam).
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contractor required the subcontractors to agree to adhere to a voluminous, detailed safety manual under
penalty of being removed fromthe project. Although subcontractorsagreedto beresponsiblefor thesafety
of thar own employees, the genera contractor had the right to monitor their efforts and did so.
Contractudly and actudly, the generd contractor had thorough control of safety onthe Site, whichistypica
for mgor congtruction projects. Such control over independent contractors serves the important public
interest of minmizing work-related injuries. That interest would be impaired if a generd contractor’s
retention of control over job safety triggered a ligbility to which it would not be exposed if it gave
independent contractorsfreeranto take whatever risksthey choseinorder to get the work done. Section
414 would be aperverseruleindeed if it punished the genera contractor who tried to protect workers by
contralling job safety and exonerated the genera contractor who stood aside and let them fend for
themselves.

The retention of control over safety ona constructiondteis necessary, but not sufficient, to impose
ligbility on the genera contractor for harm caused by an independent subcontractor. Moreis required.
The Court does not reglect thisandyds, it Imply refusesto darify theissue. Asl will show, the history of
section 414 and its gpplication in other jurisdictions demonstrates that liability does not turn solely on the
retention of control.

Inthis case, thereismorethanretained control. The genera contractor also actudly knew that the
independent subcontractor was using an extremely dangerous device in its work and did nothing to stop
it. The evidence supports the jury’ s findings that the subcontractor and the general contractor were both

grosdy negligent, the one inuang the device, and the other in falling to prevent its use. Whileligbility under
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section 414 may not be redtricted to such egregious circumstances, it is certainly invoked by them.
Accordingly, | would affirm the judgment for the plaintiffs, as the Court does, but for the reasons

| now explain.

Thefacts sketched inthe Court’ s sparse opiniondo not give sufficdent context in which to consider
the important lega issuesraised. The record reflects the following.

Methodist Hospital inL ubbock engaged L ee Lewis Congtruction, Inc. to be the genera contractor
on a congdruction project that included remodding the eighth floor of one of the Hospitd’ s buildings and
adding ninth and tenth floors. The contract between the Hospitd and LLC contained standard form
provisons published by the American Ingtitute of Architects and widely used in the construction industry
that required LLC to be“ soldy responsible” for every aspect of the work,® induding “initiating, mantaining
and supervising al safety precautions and programs’,® and totake “dl reasonable precautions for the safety
of ... dl employees’ at the site,” including assigning one of its employees at the site the duty of preventing

accidents® The contract contemplated that LL C would use subcontractors to do the work and required

54.3.1 The Contractor shall supervise and direct the Work, using the Contractor's best skill and attention.
The Contractor shall be solely responsible for all construction means, methods, techniques, sequences and
procedures. . .."

6410.1.1 The Contractor shall be responsible for initiating, maintaining and supervising all safety
precautions and programs in connection with the Work.”

7%10.2.1 The Contractor shall take all reasonable precautions for the safety of, and shall provide all
reasonabl e protection to prevent damage, injury or lossto: .1 all employees on the Work and all other persons who
may be affected thereby . .. ."

8410.2.6 The Contractor shall designate a responsible member of the Contractor's organization at the site
whose duty shall be the prevention of accidents.”



that they each undertake to LLC the same responsihilities for their own work that LLC owed Methodist
for the project as awhole®

One of the subcontractors, KK Glass Co., was to do the glass glazing and window ingdlation.
The work required KK Glass employeesto ingdl auminum window frames from ingde the building but
then lean out over the sde of the building to do caulking, therma insulation, and other work. Setting the
glassin place had to be done from a swinging stage outside the building. KK Glass's contract obligated
it to assume toward LLC al of the duties LLC had undertaken toward Methodist'® and to abide by dl
goplicable governmenta safety rulesaswell as LLC' s safety rules, some of which were specified. The
subcontract authorized LL C toremovefromthe project any KK Glassemployeewho failed to comply with
safety requirements.tt

KK Glasswas primarily responsble for the safety of its own employees. To keep fromfdling out
of the building while they worked near the edge, KK Glass employees were required by their supervisor
to tiethemselvesto ingdested girderswithlanyards— six-foot steel cables with clagpsat bothends. One

end of alanyard waslooped around an exposed sted 1-beamand attached to itsdf to formanoose around

9«5.3.1 By an appropriate agreement, written where legally required for validity, the Contractor shall require
each Subcontractor, to the extent of the Work to be performed by the Subcontractor, to be bound to the Contractor
by the terms of the Contract Documents, and to assume toward the Contractor all the obligations and responsibilities
which the Contractor, by these Documents, assumes toward the Owner, the Architect and the Construction
Manager.”

10« sybcontractor agrees to be bound to Contractor by all of the terms of the Agreement between
Contractor and Owner and by the Contract Documents and to assume toward Contractor all of the obligations and
the responsibilities that Contractor by those instruments assumes toward Owner.”

1«1t Subcontractor’s Foreman and all employees do not comply with the above, Contractor has the
authority to remove the employees and the Foreman from the project and Subcontractor agrees to provide a new
Foreman who will enforce the Safety Rules.”



the beam. The other end was attached to abdt the worker wore around hiswaist. The beams were eight
feet above the floor, and if the lanyardwould not reach, the worker used two lanyards hooked end-to-end.
To loop alanyard around abeam, aworker would ether have to throw the end of the lanyard up over the
beam and grab it asit came down, or ese climb up on aladder and wrap the lanyard around the beam.
Either way was itsdf dangerous because the beams were near the building' sedge, and LLC inddled guard
ralsinthe window openings to help prevent fdls. Properly used, the lanyards served asa“lifding” — an
attachment to the building that was not work-related and that would immediately become taut if aworker
fl. But KK Glass employees often used the lanyards to steady themsalves as they leaned out window
openings, dthough they were not supposed to do so. KK Glass aso alowed its employees to work
outside the building dtting on a“bosun’s chair”, awooden board suspended fromthe roof by arope. The
bosun’s chair could not be used safely unless the worker was attached to the building by an independent
lifdine separate from the rope that hed the “char”; otherwise, there would be nothing to prevent the
worker from falling to the ground if the rope became detached or if the worker dipped while getting onto
or off of the“chair”, or while dtting onit.

LLC s project superintendent was responsible for making routine ingpections of the upper floors
of the building to ensure that the subcontractors employees were properly utilizing fal-prevention
equipment. LLC knew that working at such heights around the open edges of the building was very
dangerous and that employees who failed to use fal-prevention equipment could fdl to their deaths. LLC
expected its superintendent to immediately correct any safety hazards and ban any subcontractor’s

noncompliant employeesfromthe premises. Although LLC depended on KK Glassto deviseitsown fal-
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preventionequipment, LLC knew and specificaly approved of KK Glass slanyard sysem, whichwasaso
being used by another subcontractor. An OSHA inspector had seen the system in use and raised no
objection to it. LLC's superintendent had also watched without objection as KK Glass employees
attached the bosun’ schair to the roof and used it without alifdine. Indeed, anyone could clearly seefrom
the ground that KK Glass employees were working outsde the building eight floors up suspended by
nothing more than a board attached to a nylon rope hung from the roof.

Jmmy Harrison, aK K Glassemployee, wasworking on awindow on the tenth floor of the building
when he fdl to his death. No one witnessed his actud fall, and some of his coworkers believed that
Harrison had been working insde the building while others thought he had been outside in the bosun’s
char. Harrison's body was found with a lanyard hooked to his safety belt. KK Glass employees
immediately disconnected the bosun’s chair from the roof and removed it. 1t was never found.

Harrison's wife, two children, and parents sued KK Glass for gross negligence. Because KK
Glasswas aworkers compensation subscriber, it was protected by the Texas Workers Compensation
Act from liahility for injury to its employees except for itsintentiona conduct or gross negligence resulting

in death.’> KK Glass settled prior to trial. The Harrisons also sued LLC for negligence and gross

12«8 408.001 Exclusive Remedy; Exemplary Damages

“(a) Recovery of workers’ compensation benefitsis the exclusive remedy of an employee covered by
workers’ compensation insurance coverage or alegal beneficiary against the employer or an agent or employee of
the employer for the death of or awork-related injury sustained by the employee.

“(b) This section does not prohibit the recovery of exemplary damages by the surviving spouse or heirs of
the body of a deceased employee whose death was caused by an intentional act or omission of the employer or by
the employer’ s gross negligence.



negligence. The jury found that LLC retained the right to control safety on the project, that Harrison’s
deathwas caused ten percent by his ownnegligenceand ninety percent by LLC’ snegligence, and that LLC
was grosdy negligent. Thejury charge defined “negligence’ and “gross negligence” with respect to LLC
asfollows
“Negligence,” when used with respect to a general contractor, means the falure
to use ordinary care with regard to its retained right of control, if any, to reduce or
diminatean unreasonable risk of harmcreated by an activity or condition on the premises
whichthe generd contractor either knows about or inthe exercise of ordinary care should
know abouit.
“Ordinary care,” when used with respect to a generd contractor, means that
degree of carewhich would be used by agenerd contractor of ordinary prudence under
the same or smilar circumstances.
“Gross negligence’ means more than momentary thoughtlessness, inadvertence,
or error of judgment. It means such an entire want of care asto establish that the act or
omission in question was the result of actual conscious indifference to the rights, welfare,
or safety of the persons affected by it.
The jury found actual damages of $500,000 for Harrison, $1.7 millionfor his wife, $1.5 million for his
daughter, $1 million for his son, and $200,000 for his parents. The jury aso set punitive damages at $5
million. The trid court rendered judgment on the verdict for actua and punitive damages and interest
totaling $12,920,461.60.
LLC appealed. Thecourt of appealsheld that LL C retained control over job safety on the project

so as to be liable for injury to its subcontractors employees, and that the evidence supported the jury’s

“(c) In this section, “gross negligence” has the meaning assigned by Section 41.001, Civil Practice and
Remedies Code.”

TEX. LAB. CODE § 408.001.



findings that its negligence and gross negligence in the exercise of its retained control caused Harrison's
death.®® The court of appeds ordered a remittitur of $450,000 of the damages awarded Harrison and
otherwise affirmed the tria court’s judgment.** This Court granted LLC's petition for review.*®

[

LLC sprincipd argument isthat it did not owe its subcontractors employees a duty to exercise
reasonable care for thar safety, despiteits retention of control over jobsite safety, but rather that it was
each subcontractor’s responsibility to look out for its own employees. The answer to this argument
requires a deeper andysis of section 414 of the Restatement than the Court has done before, or than it
does today.

The wdl-established, long-standing, common-law rule, as recited in section 409 of the
Restatement (Second) of Torts, isthat “the employer of anindependent contractor isnot liable for physica
harm caused to another by an act or omission of the contractor or his servants’, ¢ and that isthe rulein
Texas.!” But courts have engrafted so many exceptionsonto the rule, some of which have become aswell-

recognized asthe rule itsdf, that it cannot be properly applied without considering the nature of the Situation

8 sw.a3dat -
“I1dat .

1543 Tex. Sup. Ct. J. 482 (Mar. 9, 2000).

16 RESTATEMENT (SECOND) OF TORTS § 409 (1965).

7 Elliott-Williams Co. v. Diaz, 9 S.W.3d 801, 803 (Tex. 1999); Redinger v. Living, Inc., 689 S.W.2d 415, 418
(Tex. 1985); Abalos v. Oil Dev. Co. of Texas, 544 SW.2d 627, 631 (Tex. 1976).
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inwhichit is invoked.’® A number of these exceptions are set out in chapter 15 of the Restatement in
sections 410-429.%° Not al of these exceptions have been recognized by Texas courts, but section 414
has.

In Redinger v. Living, Inc., the generd contractor on a construction project had ordered the dirt
hauling subcontractor to move a pile of dirt out of the way of concrete trucks, and in the process of
complying the subcontractor’ semployee had injured an employee of the plumbing subcontractor who was
working nearby.?® This Court held that the general contractor’s right to control a subcontractor’ s work
so pecificaly gave rise to a duty of care to another subcontractor’'s employee® Since Redinger, the
Court has considered section 414 in seven other cases,?? each focusing on the degree of control retained
by the employer of the independent contractor. An employer’s retained control, we have said, can be
demonstrated either by contract or by the employer’s actual conduct.?®> We have stated that for the

employer to have any duty of careitsright of control must not merely be genera or supervisory but must

18 See RESTATEMENT (SECOND) OF TORTS § 409 cmt b (1965) (“ The exceptions have developed, and have
tended to be stated, very largely as particular detailed rules for particular situations, which are difficult to list
completely, and few courts have attempted to state any broad principles governing them, or any very satisfactory
summaries.”).

91d. 88 410-429.

2 Redinger, 689 S.W.2d at 417.

2d. at 418.

2 Coastal Marine Servs., Inc. v. Lawrence, 988 S.W.2d 223 (Tex. 1999) (per curiam); Elliott-Williams Co. v.
Diaz 9 SW.3d 801 (Tex. 1999); Koch Ref. Co. v. Chapa, 11 SW.3d 153 (Tex. 1999) (per curiam); Hoechst-Celanese
Corp. v. Mendez, 967 S.W.2d 354 (Tex. 1998) (per curiam); Clayton W. Williams, Jr., Inc. v. Olivo, 952 S.W.2d 523
(Tex. 1997); Enserch Corp. v. Parker, 794 SW.2d 2 (Tex. 1990); Tovar v. Amarillo Oil Co., 692 S.W.2d 469 (Tex. 1985)

(per curiam).

2 Qlivo, 952 S.\W.2d at 528.
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extend to the “operative detall” of the contractor’s work so that the contractor is not free to do the work
in its own way,?* and to the injury-producing activity itself.”® We have also stated that any duty is
commensurate with the degree of control the employer retains?® and that an employer “must have some
latitude to tell its independent contractors what to do, in genera terms, and may do so without becoming
subject to liability.”?” We have specificaly recognized that the employer of an independent contractor
should not be forced to choose betweenthe risk of injury fromnot intervening inthe contractor’ swork the
risk of lidbility from such intervention:

“We do not believe that a generad contractor or an employer is required to stand idly by

while another is injured or killed in order to avoid ligbility. Nor do we believe that the

lidbility rules contemplate putting those who employ independent contractors in that

position.”?8

Only once has this Court held anemployer liable for an independent contractor’s negligent injury
to the contractor’s own employee. In Tovar v. Amarillo Qil Co., weupheld the liability of the operator

of an ail and gaslease for injury to adrilling company’s employee from the driller’s misuse of a blowout

preventer which the operator had specificaly prohibitedin the drilling contract and of which the operator

2% Mendez, 967 S.W.2d at 356 (citing RESTATEMENT (SECOND) OF TORTS § 414 cmt. a& ¢ (1965)).
% Qlivo, 952 S.W.2d at 528.

% Djaz, 9 S.W.3d at 803.

2" Chapa, 11 S.W.3d at 156.

% Mendez, 967 S.W.2d at 358 (quoting Welch v. McDougal, 876 S.W.2d 218, 224 (Tex. App.—Amarillo 1994,
writ denied).
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was actudly aware®® |Ineach of the other cases, and in one preceding Redinger,* we concluded that the
employer of the independent contractor had no ligbility to the contractor’s employee. Because we have
never imposed suchliability apart from the specia circumstancesin Tovar, we have never fully considered
the ramifications of doing so.

But others have, including the drafters of the Restatement. Section 414, like severa sectionsin
chapter 15, speaksinterms of liabilityto “others’. Asfor who wasincluded inthisreference, apreiminary
draft of chapter 15 contained the following specid note:

The rules stated in this Chapter are, in generd, not gpplicable to make the
defendant who hires an independent contractor liable to two classes of persons.

One consgts of the employees, or servants, of the defendant himsdf. . . .

The other classof plaintiffs not included in this Chapter consists of the employees
of the independent contractor. Asthe common law devel oped, the defendant who hired
the contractor was under no obligation to the servants of the contractor, and it was the
contractor who wasresponsible for their safety.  The one exception which developed was
that the servants of the contractor doing work uponthe defendant’ s land were treated as
invitees of the defendant, to whom he owed a duty of reasonable care to see that the
premises were safe.  Thisisdill true. Inother respects, however, it isgtill largely truethat
the defendant has no responghility to the contractor’s servants.  One reason why such
responsbility has not developed has been that the workman's recovery is now, with
relatively few exceptions, regulated by workmen’ s compensationacts, the theory of which
isthet the insurance out of which the compensation is to be paid isto be carried by the
workman's own employer, and of course premiums are to be cdculated on that basis.
Whileworkmen’ scompensationacts not infrequently providefor third-party ligbility, it has
not beenregarded as necessary to impaosesuchligbility upon one who hiresthe contractor,
sgnceit isto be expected that the cost of the workmen’s compensation insurance will be
included by the contractor in his contract price for the work, and so will in any case

2692 S.\W.2d at 470.

% Abalos v. Oil Dev. Co., 544 SW.2d 627, 632 (Tex. 1976).
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ultimately be borne by the defendant who hires him.
Agan, whenthe Sections inthis Chapter speak of lidhilityto* another” or * others,”

or to “third persons,” it isto be understood that the employees of the contractor, as well

as those of the defendant himslf, are not included.®
This note was omitted from the find draft at the recommendation of Professor William L. Prosser, the
reporter, because of alack of uniformity among courts on the issue due in part to the states different
workers' compensation acts,® athough he acknowledged that “ certainly the prevailing point of view isthat
thereis no liability on the part of the employer of the independent contractor.”*

Inthe thirty-five years since chapter 15 of the Restatement (Second) of Tortswas published, the

view Professor Prosser described as prevailing has become near-universal with respect to three of its

provisions, sections413,* 416,% and 427, whichrestate what many courts have called the “ peculiar risk”

31 RESTATEMENT (SECOND) OF TORTS ch. 15 (Tentative Draft No. 7, 1962) (citation omitted).
3239 A.L.I. PROC. 246 (1962).

31d. at 247.

34« One who employs an independent contractor to do work which the employer should recognize as likely
to create, during its progress, a peculiar unreasonable risk of physical harm to others unless special precautions are
taken, is subject to liability for physical harm caused to them by the absence of such precautionsif the employer (a)
failsto provide in the contract that the contractor shall take such precautions, or (b) failsto exercise reasonable care
to provide in some other manner for the taking of such precautions.” RESTATEMENT (SECOND) OF TORTS § 413 (1965).

% «One who employs an independent contractor to do work which the employer should recognize as likely
to create during its progress a peculiar risk of physical harm to others unless special precautions are taken, is subject
to liability for physical harm caused to them by the failure of the contractor to exercise reasonable care to take such
precautions, even though the employer has provided for such precautionsin the contract or otherwise.” 1d. § 416.

% «One who employs an independent contractor to do work involving a special danger to others which the
employer knows or has reason to know to be inherent in or normal to the work, or which he contemplates or has
reason to contemplate when making the contract, is subject to liability for physical harm caused to such others by
the contractor's failure to take reasonabl e precautions against such danger.” 1d. § 427.
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doctrine. That doctrine teaches that “*a landowner who [chooses] to undertake inherently dangerous
activity on his land should not escape lidhility for injuries to others amply by hiring an independent
contractor to do the work.””¥” The United States Court of Appeals for the Third Circuit correctly
summarized the evolution of thelaw in Monk v. Virgin Islands Water & Power Authority.
Inthe first decade after the adoption of the Restatement, courts split on whether

to permit acontractor’ semployeesto sue under the peculiar risk provisons of Chapter 15.

Sincethe early 1980s, however, an overwheming mgority of state high courtsto consider

the issue have hdd that employers are not liable to such employees, with some even

overruling prior interpretations of the Restatement. A mgority of our Sster circuits aso

have so ruled when called uponto resolve the issue in cases under state and federa law.
The court cited extengve authority for each of these statements, whichl do not copy here. Consstent with
the obvious weight of authority, the court inMonk concluded that * employeesof anindependent contractor
are not included within the protected class of ‘ others' under the peculiar risk provisions of Chapter 15 of
the Restatement.”*® The Cdlifornia Supreme Court has since endorsed the position taken by Monk as
being “shared by an overwheming mgjority of courts that have considered the issue.”*

The saverd judtifications for not impasing liability on the employer of an independent contractor

for injuriesto the contractor’ semployees due to the peculiar risks of the work undertakenare refinements

of two basic arguments, one that liability isincondgstent with the workers compensation system, and the

" Privette v. Superior Court, 854 P.2d 721, 724-725 (Cal. 1993).

%53 F.3d 1381, 1391-1392 (3d Cir. 1995) (footnotes omitted).

®1d. at 1393.

4 Toland v. Sunland Housing Group, Inc., 955 P.2d 504, 513 (Cal. 1998).
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other that liability is incongstent with the genera nature of the relationship between an independent
contractor and its employer. The first argument encompasses these consderations:

First: The hire for a subscribing independent contractor presumably includes the cost of
providing workers compensation coverage related to the work, and the contractor’s employer
who pays it should have the same protection from extra ligbility for job-related injuries to the
contractor’s employees that the contractor has.** The employer thus has the same economic
incentive the contractor has to minimize job-related risks to workers.*? The employer isnot like
aproduct manufacturer or other stranger to the work reaionship who has not bornany part of the
cost of compensation and therefore is not immune from lidbility for injury to the contractor’s
employees®  Imposing liability on the employer for the contractor’s negligent injury of its
employee is Imply inconsstent with the “bedrock principle’ that workers compensation is an
employee's exdlusive remedy and full compensation for job-related injuries*

Second: Anemployer should not be exposed to greater risk of liability for wisdy entrugting
peculiarly dangerous work to a better-skilled independent contractor thanif he had undertakenthe
job with his own less capable employees®® The employer pays for compensation coverage in
ether case, directly or indirectly, and he should not have less protection from lighility for having
acted more prudently.

Third: A worker should not have greater rights as an employee of an independent
contractor than he would have as an employee of the contractor’s employer.*® The sole redress
of an employer’s employee for a job-related injury is compensation benefits, and his recovery
agang the same personfor the same injury on the same job should be no greater Smply because
he has been engaged by the employer’ s independent contractor.*’

4 Privette, 854 P.2d at 728; Monk v. Virgin Is. Water & Power Auth., 53 F.3d 1381, 1392 (3d Cir. 1995);
Anderson v. Marathon Petroleum Co., 801 F.2d 936, 941 (7th Cir. 1986).

“2 Anderson, 801 F.2d at 941.
Bd.

“1d.

“ Privette, 854 P.2d at 728.
4 |d. at 729.

47 Anderson, 801 F.2d at 942.

15



The second argument — that lighility is inconsgent with the nature of the relationship between an
independent contractor and its employer — involves these considerations:

First: An employer cannot farly share with its independent contractor primary
respongbility for job-site safety of the contractor’ s employees because an employer is not aswel
placed to protect the contractor’s own employees.® The contractor is more closdy associated
with its own employees and has agreater opportunity to ensure their safety. But more than this,
the contractor has often been hired for its expertise in the work to be done and itssuperior ability
to see that the work is done safely.*® For employers to share liahility for injuries to contractors
employees would make employers “the virtud insurers’ of the workplace amounting to “a
revolution in ligbility.”°

Second: An employer’s lighility for accidents should not increase the harder he tries to
ensurethat hisindependent contractorswork safely and decrease the lesshe careswhat happens.®
Therisk to dl workersis only increased by such a perverserule.
| know of only two courtsthat have consi dered whether these same arguments gpply to restrict an

employer’s liability for retained control of an independent contractor’s work under section 414 of the
Restatement. Oneisanintermediate appellate court in Cdifornia, > and the other is afedera ditrict court

inthe Virgin Idands>® Both have concluded that the arguments apply with equa force. The Supreme

Court of Minnesota has reached the same conclusion without analysis>

“1d. at 938.

“1d. at 939.

1d. at 941.

* Monk, 53 F.3d at 1392-1393.

52Kinney v. CBS Constr., Inc. 103 Cal. Rptr. 2d 594, 598-600 (Cal. Ct. App. 2001, review granted).
% Gassv. Virgin Is. Tel. Corp., 149 F. Supp. 2d 205, 219-220 (D. V.l. 2001).

% sutherland v. Barton, 570 N.W.2d 1, 5 (Minn. 1997) (“As a preliminary matter, we note that when
applying the Restatement sections that impose liability on companies hiring independent contractors, we have held
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CHIEF JusTICE PHILLIPS in his concurring opinion questions whether thisisaminority view.. Itis
not. Of the caseshe cites, only two actualy hold that the duty under section 414 extendsto an independent
contractor’ s employees, and neither analyzes the considerations | have set out.>® Nine cases focus only
on the degree of control the defendant retained, just asthis Court’s prior cases have, and do not discuss
the scope of the duty in section 414.% Infour of them, the defendant was held not ligble as a matter of
law.>" Three cases hold that a genera contractor has a duty to keep safe common areas where several

subcontractors are working.%® One case holds that a premises owner may be liable for a dangerous

that ‘ others’ does not include the employees of an independent contractor. Thislimitation also appliesto § 414.”
(Citation omitted.)).

%5 Lewisv. N.J. Riebe Enters., Inc., 825 P.2d 5, 8-9 (Ariz. 1992) (construing section 414 consistently with
Arizonalaw that providesthat “ageneral contractor has a duty to provide a safe workplace for the employees of
subcontractors”); Valdez v. Cillessen & Son, Inc., 734 P.2d 1258, 1262 (N.M. 1987) (stating only that if the employer
of an independent contractor “has the right to, and does, retain control of the work performed by the independent
contractor, he owes the duty of care to the independent contractor’s employee which, if breached, can result in
liability to the employee”).

% Everettev. Alyeska Pipeline Serv. Co., 614 P.2d 1341 (Alaska 1980); Elkins v. Arkla, Inc., 849 S.W.2d 489
(Ark. 1993); Lyon v. Morphew, 678 N.E.2d 1306 (Mass. 1997); Beckman v. Butte-Silver Bow County, 1 P.3d 348
(Mont. 2000); Rogstad v. Dakota Gasification Co., 623 N.W.2d 382 (N.D. 2001); Byrd v. Merwin, 317 A.2d 280 (Pa.
1974); Ashby v. Northwester Pub. Serv. Co., 490 N.W.2d 286 (S.D. 1992); Thompson v. Jess, 979 P.2d 322 (Utah 1999);
Summersv. Crown Constr. Co., 453 F.2d 998 (4th Cir. 1972).

" Lyon v. Morphew, 678 N.E.2d 1306 (Mass. 1997); Rogstad v. Dakota Gasification Co., 623 N.W.2d 382
(N.D. 2001); Ashby v. Northwester Pub. Serv. Co., 490 N.W.2d 286 (S.D. 1992); Thompson v. Jess, 979 P.2d 322 (Utah
1999).

8 Plummer v. Bechtel Constr. Co., 489 N.W.2d 66 (Mich. 1992) (involving an independent contractor’s
employee who fell from a catwalk used by other subcontractors on the project); Parrish v. Omaha Pub. Power Dist.,
496 N.W.2d 902 (Neb. 1993) (involving an independent contractor’ s employee who fell from a portable platformin a
common work area controlled by the owner and general contractor); Kelley v. Howard S. Wright Constr. Co., 582
P.2d 500 (Wash. 1978) (involving an independent contractor’s employee whose fell because the general contractor
did not provide a safety net to protect all workers on the job).
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condition it actualy creates.>®

The arguments regarding the scope of chapter 15 of the Restatement in generd, like the specid
note in the preliminary draft, have no less force with respect to section 414, but they still may apply
differently in different circumstances. One cannot Smply say that the retention of control over an
independent contractor’ swork never givesriseto adutytothe contractor’ sownemployees, any morethan
one can say that it dways does. Either gpproach, in the absolute, offends the policies that should inform
the application of the rule, as the present case illustrates. Compensation benefits are not the exclusive
remedy under Texas law in one stuation: when a worker iskilled by his employer’ s gross negligence®
In that Stuation, holding the employer of an independent contractor lidble for failing to exercise aretained
control over the contractor’s work is not inconastent with the workers compensation system. The
employer cannot claim the protection of the exclusivity of compensation benefits because the contractor
hasno such protection. Had the employer undertaken the work with his own employees, hisliability would
be the same; and had the deceased employee worked for the employer instead of the contractor, hisrights
would be the same.

The argument is left that imposing lighility on the employer of an independent contractor for the

death of the contractor’s employee is inconsstent with the rdaionship between the employer and the

% Ahl v. Stone Southwest, Inc., 666 So. 2d 922 (Fla. Dist. Ct. App. 1995) (involving an independent
contractor’s employee who slipped in a puddle of water and grease created by the premises owner’s employees).

% TEX. LAB. CODE § 408.001(b).
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contractor. But the argument agpplies differently when injury has been caused by the contractor’s gross
negligence. To burden an employer with agenerd duty of carefor anindependent contractor’ semployees
isinconagtent withthe principa reasons for assigning work to a contractor. Still, it ishardly unreasonable
to expect the employer to take some action to prevent a contractor’s grossy negligent conduct of which
the employer isactudly aware. Imposing ligbility onanemployer in such circumstancesisnot adisncentive
to improve workplace safety; on the contrary, the prospect of such lighility would actudly increase job
safety because the employer could not watch grosdy negligent conduct occurring and shrug it off.
Grossnegligence, asthat concept is used inthe Workers Compensation Act,®* isdefinedinsection
41.001(7)(B) of the Civil Practice and Remedies Code as “an act or omisson: (i) which when viewed
objectively fromthe standpoint of the actor at the time of itsoccurrence involves an extreme degree of risk,
consdering the probability and magnitude of the potentia harm to others; and (ii) of which the actor has
actud, subjective awareness of the risk involved, but neverthe ess proceeds with conscious indifferenceto
the rights, safety, or welfare of others.”®? While the definition of “gross negligence” givenin thejury charge
did not usethese words, it did involve the same considerations more clearly expressed in the statute. As
we explained in Transportation Insurance Co. v. Moridl, gross negligence has an objective and a

subjective component.®® Objectively, an actor must be confronted by an extreme risk — one that anyone

1 TEX. LAB. CODE § 408.001(C).
82 TEX. CIv. PRAC. & REM. CODE § 41.001(7)(B).
83879 S.W.2d 10, 21-22 (Tex. 1994).
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in his position would recognize as both extremely likdly and extremely serious® Subjectively, the actor
must actually be aware of the risk and conscioudy indifferent to the consequences.®

Insum, the policies underlying section 414 support holding anemployer liable for gross negligence
in falling to exercise his retained right of control over an independent contractor to prevent the contractor
from causing the death of itsown employee by itsown gross negligence. When the contractor has created
an extremdy likdy and serious risk of harm to its employee and is aware that it has done so, and the
employer is himsdf aware of the risk and conscioudy indifferent to it, there is nothing unreasonable in
imposing ligbility on the employer. While the duty under section 414 may well be broader than this, it
certanly extends thisfar.

M1

LLC argues that even if it had such a duty, there is no evidence that its negligence caused
Harrison's death or that it was grosdy negligent. | agree with the Court that the evidence supports the
jury’sverdict.

LLC retained subgtantia control over safety on the Methodist Hospital construction site. Its
contract with the Hospital obligated it to do so, and its contract with KK Glass showsthat it did. The
safety requirements LLC contractudly imposed on KK Glass are very detailed, and had KK Glass
complied withthem, Harrisonwould not have been killed. Moreover, LLC frankly acknowledged that its

god, whichwaswhally sdutary, wasto do what it could to ensure safety at the worksite. LLC could have

51d. at 22.
81d.
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excluded fromthejobsiteany KK Glassemployeewho falled to comply with LLC's safety requirements.
In short, LLC contractudly retained and actudly exercised such control over KK Glass's work thet it
owed a duty under section 414 of the Restatement, recognized in Redinger, to use ordinary care to
prevent injury to“others’. LLC complainsthat thejury should have been asked whether it retained control
over the specific injury-causing activity, but given the evidence, any error was plainly harmless.
Evidencethat LLC retained control over job safety isnecessary but not aufficdent tohold LLC ligdle
for Harrison's death. Thereisother evidence, however, that issufficent. LLC approved KK Glass suse
of lanyardsto prevent itsemployeesfromfaling, equipment that was being used by another subcontractor,
whichusean OSHA inspector had viewed without objection. At mogt, the design and use of the lanyard
system was negligent; it wasnot grosdy negligent. On the contrary, had the lanyard hooked to Harrison's
safety belt been attached to an interior girder, asit should have been, he could not have fadlen as he did.
But it is not clear from the evidence that Harrison' s fal was caused by the lanyard sysem. He may have
fdlen from the bosun’s chair, and its use was an entirdy different matter. No reasonable person in the
postionof KK Glass sjob supervisor or LLC' sproject superintendent could reasonably have thought that
working onthe sde of a ten-story building suspended by a single rope attached to the roof was safe. The
use of the bosun’'s chair was obvious to anyone in the building or on the ground, and severad workers
commented on how dangerous it was. There was abundant evidence from which the jury could have
concluded, asthey did, that LLC knew that the bosun’s chair presented an extremerrisk of harm. And if
the risk wasobviousto LLC, it was even more obviousto KK Glass. Thus, the evidence credited by the

jury shows that LLC was grosdy negligent in failing to prohibit KK Glass from using the bosun’s chair as
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it did, which wasitself grosdy negligent. Evidence of LLC's grass negligence, together with evidence of
its control over safety, is sufficient for liability under section 414.

For these reasons, | joininafirmingthe lower courts' judgments. | end with the observation with
which | began: the Court does not regject the andyss of section 414 | have set out; it chooses merdly to
ignore the consderations | have set out because liahility in this caseisclear to usdl. Future gpplications

of therule in section 414 must take into account the policies that support the rule.

Nathan L. Hecht
Judtice

Opinion delivered: December 20, 2001
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