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JusTtice HEcHT, joined by Justice OWEN and JusTICE JEFFERSON, dissenting.

Tomorrow, January 1, 2002, retail markets for the sde of eectricity in Texas will open for
competition.> The development of those marketswill be shaped profoundly andirreversibly by the charges
to retailers set by the Public Utility Commisson. The Commission has reduced these charges in some
markets by ordering several incumbent utilities to reverse ther efforts to mitigate and accelerate the
recovery of the stranded costs they were estimated to havein1998 becausethe Commissionnow estimates

that those costs have since fallen. The Commission’s authority to order this reversd is chalenged by one

1 See TEX. UTIL. CODE § 39.001(b)(1) (“ The legislature finds that it isin the public interest to: (1) implement on
January 1, 2002, a competitive retail electric market that allows each retail customer to choose the customer’s provider
of electricity and that encourages full and fair competition among all providers of electricity .. ..").



utility, TXU Electric Company, inthis origind mandamus proceeding and by another, Rdiant Energy, Inc.,
in a separate petition that is denied today.2

Itisimpossble to predict withany certainty how much utilities' stranded costs will be, or whether
there will be any stranded costs at dl, when they are findly determined in 2004. If the Commission's
current estimates turn out to be close to accurate, thenits reversal of mitigation efforts and consequent
reduction in “wholesdé€’ charges may prove beneficid to competition. But if in 2004 the Commisson’s
2001 estimates are found to be as far off the mark one way as it now thinks its 1998 estimates were off
the other way, the lost opportunity to mitigate those costs at this early stage may necessitate increased
“wholesaleé’ charges that will sff out fledgling competition. Because the future is unknowable, the
Commission has no judtification for deviating from the Legidature's prescribed plan for the trangtion to
competition.

Theissue hereisnot whether stranded costs will be over-recovered or under-recovered. Utilities
that are findly determined to have stranded costs will be entitled to recover only those costs and no more.
Theissue hereiswhat will happeninthe meantime. Thereversd of early efforts to mitigate stranded costs
IS, in my view, aggnificant deviation from the statutory plan. It impacts millions of Texans and involves
billions of dollars. Its effects on competition cannot be undone on gpped because competition will have
long been underway by the time the case winds through the district court, court of appeals, and back here.

The scope of the Commission’ s statutory authority is alegd issue whichwe mugt ultimeately deci de without

2InreReliant Energy, Inc., No. 01-1168 (Tex., filed Nov. 28, 2001, denied Dec. 31, 2001).
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deferencetothelower courts decisions. Whilethedidtrict court can stay the Commission’ sorderspending
adjudication of the principa issue, this does not guarantee the parties ful and timdy rdief; evenif astay
were granted by January 1 or shortly thereafter, the dmost certain gppeds from that decisionto the court
of apped s and this Court could not possibly be completed for months, and ill the substantive issue of the
Commisson's authority would remain.

The Commissioncharmanobserved that this dispute will likely be moot beforejudicid review can
be completed. The Court proves himright. Faced with amilar exigencies— asin aredidricting casethree
months ago® — this Court has granted mandamus relief, and | would do so here. Torefusetorule, asthe
Court does today, not only denies relator any meaningful review of the Commisson’s decison; it denies
the Commission, the many other partiesintensely interested in the future of competition, and the public a
find, timdy answer.

| respectfully dissent.

I

TXU invokesthis Court’s origind jurisdiction under section 22.002(a) of the Government Code,
which states:

The supreme court or a justice of the supreme court may issue writs of
procedendo and certiorari and all writs of quo warranto and mandamus agreesble to the

principles of law regulating those writs, againg a statutory county court judge, a Statutory
probate court judge, adistrict judge, a court of appeds or ajustice of acourt of appeals,

SPerryv. Del Rio, ___ SW.3d __, 44 Tex. Sup. Ct. J. 1147 (Sept. 12, 2001).
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or any officer of state government except the governor, the court of crimind appedls, or
ajudge of the court of crimina appeds.*

JusTicE BAKER'S concurring opinion argues that the jurisdiction conferred by this statute does not reach
the Public Utility Commission itsdf, that TXU has not asked for relief againgt the three members of the
Commission, and that TXU has named themas respondents merely as “aruse,” “ purely to circumvent this
Court’sholdings’.® Although thisargument goesfurther than the Commission and itsmembershave chosen
to go, assarting only that the Court should not exercisejurisdiction, not that the Court does not have it, the
Court may raise jurisdictiona issues on its own.” Accordingly, | begin by addressing the concurring
opinion.

Ever snce the Texas Condtitution was amended in 1891, this Court has had origind jurisdiction
to issue writs of mandamus “in suchcases as may be specified” by the Legidature, “except as againg the
Governor of the State.”® In 1892 the L egidature enacted the statute that has become, with amendments
that are not of concern here, section 22.002(a) of the Government Code, granting the Court power to

mandamus “any district judge or officer of the state government”.° The statute did not further specify what

4 TEX. Gov' T CODE § 22.002(a).

SAnteat .

SAnteat .

" Texas Ass' n of Business v. Texas Air Control Bd., 852 S.W.2d 440, 445-446 (Tex. 1993).

8 TEX. CONST. art. V, § 3; see Tex. S. J. Res. 16, 22nd Leg., R.S., 1891 Tex. Gen. Laws 197 (approved April 28,
1891).

® Act approved April 13, 1892, 22nd Leg., 1st C.S., ch. 14, § 1, art. 1012, 1892 Tex. Gen. Laws 19, 21, reprinted

in 10 H.P.N. GAMMEL, THELAWS OF TEXAS 1822-1897, at 383, 385 (Austin, Gammel Book Co. 1898) (codified as TEX. REV.
STAT. art. 946 (1895), as TEX. REV. CIV. STAT. art. 1526 (1911), and as TEX. REV. CIv. STAT. art. 1733 (1925)) (“ The supreme
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officersweremeant. 1n enacting the statute, the Legid ature made no reference to an 1881 statute providing
that “[n]o court of this State” — indudingthe Supreme Court— “shdl have power, authority or jurisdiction
to issue the writ of mandamus. . . againg any of the officers of the executive departmentsof the government
of this State”’.1® This group of officers had also never been defined. The difference in the wording of the
two Statutes raised this question: did both refer to essentidly the same group of officials o that the 1892
satute did no more than create a Supreme Court exceptionto the blanket prohibition in the 1881 law, or
did the 1892 gatute give the Court additiond origind jurisdiction, partialy overlapping the didtrict court’s
jurisdiction, to mandamus abroader group of “ officers of the state government” besidesthe “ officers of the
executive departments’ that the Supreme Court aone could mandamus?

Thelack of any clear answer is reflected inthe Court’ s early decisons congtruing the 1892 statute.
In 1893, we hdd that the statute was a vdid exercise of the Legidature s authority under the 1891
amendment to the Congtitution.** In an opinion granting mandamus againgt the Comptroller of Public

Accounts, Chief Justice Stayton observed:

court, orany justicethereof, shall havepowertoissue...writs of quo warranto and mandamusagainstany district judge
or officer of the state government, except the governor of the state.”).

10 Act approved Feb. 15, 1881, 17th Leg., R.S., ch. 12, § 4, 1881 Tex. Gen. Laws 7, 7-8, reprinted in 9 H.P.N.
GAMMEL, THE LAWS OF TEXAS 1822-1897, at 99, 99-100 (Austin, Gammel Book Co. 1898) (codified as TEX. REV. STAT. art.
4861 (1895), and as TEX. REV. Clv. STAT. art. 5732 (1911)) (“No court of this State shall have power, authority or
jurisdiction to issuethewrit of mandamus, or injunction, or any other mandatory or compulsory writ or process against
any of the officers of the executive departments of the government of this State, to order or compel the performance of
any act or duty, which, by the laws of this State, they or either of them are authorized to perform, whether such act or
duty be judicial, ministerial or discretionary.”).

1 picklev. McCall, 24 S.W. 265 (Tex. 1893).



Some question may arise as to what officers are embraced in the words “officer of the

gtate government;” but there can be no doubt that the comptroller of public accountsisa

date officer; he is anofficer inone of the departments of the executive branch of the state

government, whose duties extend to the transaction of the business of that department

throughout the entire state.’
The Court did not suggest that the two groups of officials described in the 1881 and 1892 statutes could
be equated, but concluded only that the Comptroller was unquestionably in both groups.

In an 1895 decision, however, the Court implied that there might be some closer identity between
the two groups.® Holding that the 1892 statute essentialy created an exception to the 1881 statute only
to the extent that the latter applied to this Court but not asit gpplied to other courts, we concluded that the
1881 datute should “be construed to read: ‘No court of this state, except the supreme court, shdl have
power, etc.”* — the “etc.”, of course, incdluding “to . . . mandamus . . . officers of the executive
departments’. We did not hold that the 1892 statute was nothing more than an exception to the 1881
datute, but neither did we indicate that the 1892 statute was broader.

Just aseadly asthe Court concluded that it had origind jurisdictionto mandamus the Compitroller,

it dso hddinan 1897 case that it had no such jurisdiction to mandamus a county treasurer, even though

he was in some sense an officer of state government.”> We explained:

21d. at 266.
18 McKenzie v. Commissioner of Gen. Land Office, 32 S\W. 1038 (Tex. 1895).
141d. at 1039.

1 Travis County v. Jourdan, 42 S.W. 543 (Tex. 1897).
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Counties are but political subdivisons of the state, and most of the officers of a county

perform functions for the Sate, and are, in a certain sense, state officers. But it does not

follow that they are “officers of the state government,” within the meaning of the [1892

law]. If it had been the intention of the legidature to confer jurisdiction upon this court to

grant the writ of mandamus againg any state officer, usng those words in their widest

sense, it would not have been necessary to provide expressy that the court might issue the

writ againgt any district judge. The mention of that officer clearly showsthat it was not the

purpose to include within the meaning of the term * officers of the state government” any

other officer of adigtrict, and, for astronger reason, such officersas are commonly known

as county officers.’®

The Court next revisited theissue in 1903 inBettsv. Johnson.” Therdator inthat case petitioned
for mandamus directing the Board of Eclectic Medicd Examiners to issue him a license to practice
medicine. The Board was one of three physician-licensaing agencies that the Legidature had created two
years earlier’® under the authority of article XVI, section 31 of the Texas Condtitution, which authorized
licensing but prohibited giving “preference . . . to any school of medicine.”®® It gppearsthat threelicensing
boards were necessary because physcians trained in one of the schools of medicine then prevaent —
alopathic, homeopathic, and edlectic — had so little regard for physicianstrained in ether of the other
schools that no single group could betrusted to license dl physicians without violating the anti-preference

provison of the Condtitution. Each board was comprised of nine members “learned in medicine and

181d. at 543 (citations omitted).
1773 SW. 4 (Tex. 1903).

8 Act approved Feb. 22, 1901, 27th Leg., R.S,, ch. 12, 1901 Tex. Gen. Laws 12, reprinted in 11 H.P.N. GAMMEL,
THE LAWS OF TEXAS 1897-1902 12 (Austin, Gammel Book Co. 1902).

1 TEX. CoNST. art. X V|1, § 31 (“The Legislature may pass |aws prescribing the qualifications of practitioners of
medicinein this State, and to punish persons for mal -practice, but no preference shall ever begiven by lawto any school
of medicine.”).



surgery”, appointed by the Governor for two-year terms.® Their duty was to meet “at least twice a year
at such times and places as the boards may from time to time determine’ to “examine al persons making
application to them who shall desire to commence the practice of medicine, surgery, [or] midwifery”.

To decide whether the members of the one board were “officers of the state government” within
the meaning of the 1892 satute, we began by noting:

The words “ officers of the state government” are of avery indefinite meaning. All county

and didtrict officers are officers of the state government in agenerd sense, but we have

hed that they are not such within the meaning of the satute in question. Whether every

officer of the state whose functions are not confined to a political subdivison of the date

comeswithin the meaning of the terms, we have never decided. It would seem, however,

that it was the purpose of the Legidature to include only such sate officersasare charged

withthe general administrationof state affairs, namely, the heads of the state departments.??
Such heads of departments were beyond the digtrict court’s mandamus jurisdiction because of the 1881
satute. Any broader grant of jurisdiction to this Court, we reasoned, would unnecessarily overlap the
district court’ s jurisdiction and increase the caseload of an aready overworked Supreme Court.2 Thus,
we concluded:

We can see a reason why the court should have been empowered to grant writs of

mandamus againgt the heads of the departments of the state government. These officers

mug reside, and their offices must be kept, at the seet of the state government, and their

officid functions areto be performed there. A mandamus proceeding against the head of
a department, as arule, involvesquestions whichare of generd public interest and cdl for

2 Act approved Feb. 22, 1901, 27th Leg., R.S,, ch. 12, §§ 2-3, 1901 Tex. Gen. Laws 12, 12-13, reprinted in 11
H.P.N. GAMMEL, THE LAWS OF TEXAS 1897-1902 12, 12-13 (Austin, Gammel Book Co. 1902).

21d. 88 4-5, at 13.
2 Betts, 73 S.W. at 4-5 (citation omitted).
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aspeedy determination. That they are of far more importance than those ordinarily arisng
in mandamus suits againg other officers, whether of the state, or of a didtrict, or acounty,
is, aswe think, obvious.

Wefall to see any very good and suffident reasonwhy the Legidature should have
deemed it appropriate to confer origind jurisdiction upon this court to grant a writ of
mandamus agang executive officers, other than those intrusted with the generd
adminigrationof stateaffairsand who exercise genera governmenta functions. Othersare
officers in a certain sense, but in another sense they are mere agents charged with the
performance of specid functions. The didtrict courts have jurisdiction to issue the writ of
mandamus to all other officers except heads of departments, and, as in other cases,
gppedls are dlowable for the correction of the errors of those tribunas. Therefore we
think the Legidature might have well consdered that it was neither necessary nor proper
to give the Supreme Court jurisdiction to issue the writ of mandamus againg such
officers

Clearly, the members of the Board of Eclectic Medical Examiners were in this latter category.

Although they licensed physicians to practice anywhere in the State, those physicians were from only one
school of medicine (which no longer exists).> The board did not have offices in Austin and was required
to meet only twice ayear. It is perhaps some measure of the board's lack of importance that it was

abolished only six years after it was created.?® For these reasons, the members of the board were not

within the mandamus jurisdiction conferred by the 1892 datute.

Neither was the board itself, as the Court’s opinion explained in closing:

21d. at 6.

% See STEDMAN’S M EDICAL DICTIONARY 441 (5th Unabridged Lawyers' Ed.1982) (defining “eclecticism” as“[a]

now defunct system of medicine that advocated use of indigenous plants to effect specific cures of certain signs and

symptoms”).

% Act of April 17, 1907, 30th Leg., R.S,, ch. 123, § 17, 1907 Tex. Gen. Laws 224, 228, reprinted in 13 H.P.N.
GAMMEL, GENERAL LAWS OF THE STATE OF TEXAS 224, 228 (1907).
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But the writ gpplied for in this caseis againgt aboard of officers, and not against

an officer. It seemsthat, if it had been the purpose to empower this court to issue the writ

aswdl againgt aboard of officersas aganstasngle officer, the language would have been,

“any officer or board of officers of the state government.”*’
JusTiCE BAKER reads this part of the opinionto foreclose this Court fromgranting mandamus relief against
multiple members of the same governmentd entity, as opposed to a single officer heading anagency, when
the decison complained of is that of the entity, but his view is inconastent with the Court’s decision in
McFall v. State Board of Education,?® the next case to congtrue the 1892 statute. There, relator
petitioned the Court to mandamus the State Board of Education — a three-member board composed of
the Governor, the Comptroller of Public Accounts, and the Secretary of State — to vacate one of its
orders.® Chief Justice Gaines, who had written the Court’s opinion in Betts, aso wrote the opinion in
McFall. Referring to the language just quoted from Betts he explained:

We hdd in effect in [Bettg that, because the board was a state board, it did not make

them state officers within the meaning of the [1892 gtatute]. But it was hdd in that case

that none of the board were gate officers. But the statute does not authorize usto issue

the writ of mandamus againg the Governor of the state. Thewrit must go againg dl or

none, and therefore cannot properly issue in this case®

The Court thus expresdy contemplated that mandamus could issue againg the several membersof aboard

— “[t]he writ must go againg dl” — as long as each of them was a Sate officer within the meaning of the

2773 S\W. at 6 (citation omitted); see also A & T Consultants, Inc. v. Sharp, 904 S.W.2d 668, 684 (Tex. 1995)
(Hecht, J., dissenting).

%110 S.W. 739 (Tex. 1908).
2| d. at 740.

%0 1d. at 739-740.
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1892 statute. Thereasonthe Court gavefor denying mandamusin McFall was not because rdlief had been
sought againgt a board rather than an officer, or because the board had three membersrather thanasngle
head, but because not al of the board members were subject to the Court’s mandamus jurisdiction. The
Court held that it could not mandamus some of the members, even amgority, if it could not mandamus
themdl. Reator's remedy to chdlenge the vaidity of the board’ s decison, we said, wasto petition the
digrict court for mandamus rdief againgt a lesser school officid charged with the duty to carry out the
decison.® But we did not suggest that the availability of this remedy was a reason to deny mandamus
relief. The Court's only basis for denying relief was that the Governor, one of the board members, was
beyond the Court’ s mandamus jurisdiction.

JusTICE BAKER’S podition is also contradicted by three other decisions of this Court. In one,
Middlekauff v. State Banking Board, the relator petitioned the Court to mandamus the board and others
to pay a daim made against the bank depositors guaranty fund.®2 The Court ordered “that this sLit be
dismissed as to the respondents no longer in office, and that a writ of mandamus be issued againg the
remaining respondents, reguiring the alowance of the daim of relator out of the bank guaranty fund.”33
Althoughitisnot clear fromthe Court’ s opinionexactly what officds were mandamused, the guaranty fund

was controlled and managed by the three-member State Banking Board,** so that relief would have been

311d. at 740.
32242 S\W. 442, 442 (Tex. 1922).
3 1d. at 443.

% See TEX. REV.CIV. STAT. art. 482 (1911); seealso, e.g., Guaranty State Bank of Grahamv. Neill, 275S.W.198,
199 (Tex. Civ. App.—Fort Worth 1925) (quoting article 482); Chapman v. Guaranty State Bank, 259 S.W.972, 974 (Tex.
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effective only if directed againgt the members of the board then in office. Conggtently, in State Banking
Board v. Winters State Bank, the Court held that mandamus againgt the three-member State Banking
Board and the State Banking Commissioner, amember of the board, was the proper means of enforcing
adamagaing the guaranty fund.®® In athird case, Sate v. Thomas, the Court granted mandamus relief
in a petition filed againgt the members of the Public Utility Commisson.®® JusTtice BAKER argues that
Thomas was an “ aberration” and “wrongly decided”” because rdlator sought relief againgt the individual
commissioners and the Court granted rdief against the Commission,® but thisisatechnical flaw immateria
to the scope of the Court’ s original mandamus jurisdiction. The effect would have beenthe same had the
Court granted rdief againg the commissoners ingead of the Commisson. The Court’s mistake in the
rendition of judgment does not detract from its decision to grant relief agang the sate officersit clearly

determined were within its origind mandamus jurisdiction.®

Civ.App.—Fort Worth 1924) (stating that the guaranty fundwas*“wholly within the control of the state banking board”);
State Banking Bd. v. Pilcher, 256 S.W. 996, 1004 (Tex. Civ. App.—Dallas 1923)(stating that the guaranty fund was
“under the control and management of the state banking board”), rev'd on other grounds, 270 S.W.1004 (Tex. Com.App.
1925, judgment adopted).

%513S.W.2d 391, 393(Tex. Civ.App.—Austin 1929, writ ref'd); seealso Chemical Bank & Trust Co.v.Falkner,
369 S.W.2d 427 (Tex. 1963) (allowing mandamus against the State Banking Commissioner).

%766 S.W.2d 217 (Tex. 1989).

S Anteat .

®BAnteat .

% Seealso Cathey & Carrell v. Terrell,45S.W.2d 956 (Tex. 1932) (denying without prejudice mandamus relief
directing the members of the Railroad Commissionto rulein aproceeding on the ground that the members had not been

shown to have unreasonably delayed their ruling, but suggesting that relief would be granted if a ruling were
unreasonably delayed).
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The issue regarding the scope of the 1892 dtatute was partidly resolved by the Legidaturein its
1925 datutory recodification. That recodification no longer included the 1881 statute but did include, as
aticle 1735, a provison giving the Supreme Court exclusve mandamus jurisdiction over “officers of the
executive departments’.  In effect, the Legidature made its 1892 enactment an exception to the 1881
statute, congstent withour congtruction of the two statutes. The provisionisnow section 22.002(c) of the
Government Code.”® But the Legidature aso recodified as article 1733 a separate grant of origina
mandamus jurisdiction to the Court over any “officer of state government”, which is the predecessor to
what is now section 22.002(a) of the Government Code. Thus, the Legidaturetreated the two groups of
offidasdescribedinthetwo statutes as different. The Court hasindicated that the“ officers of the executive
departments’ over which it has exdusive origind mandamus jurisdiction is a very retricted group.* It
follows that the Legidature intended that the “officer[g of state government” over whom the Court has
origind mandamus jurisdiction be a broader category of officids.

Whether an officid should beincluded in that category isdetermined by considerations like those
set out in Betts, induding the “generd public interest” in the officid’ sdecisions, the necessity of a* speedy
determination” of whether those decisions were according to law, and the “importance’ of those decisons

to the State asawhole*? By any measure, the members of the Public Utility Commission easily passeach

“0 TEx. Gov'T CODE § 22.002(c) (“Only the supreme court has the authority to issue a writ of mandamus or
injunction, or any other mandatory or compulsory writ or process, against any of the officers of the executive
departments of the government of this stateto order or compel the performanceof ajudicial, ministerial, or discretionary
act or duty that, by state law, the officer or officers are authorized to perform.”).

L City of Arlington v. Nadig, 960 S.W.2d 641, 642 (Tex. 1997) (per curiam).

“2 Betts, 73S.W. at 5.
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of thesetests. The Commissonisamgor state agency with“the generd power to regulate and supervise
the business of each public utility within its jurisdiction”.*® The Commission is composed of three
commissioners appointed by the Governor withthe advice and consent of the Senate.** Virtudly dl of their
decisons impact the State as a whole, are of genera concern, and require prompt review, but thisis
unquestionably true of their decisons regarding deregulation of the sde of eectricity. Other states
experiences in moving toward the same god, most recently Cdifornid s, vividly prove the enormity of the
consequences of such decisons. The Public Utility Commission is not the Board of Eclectic Medica
Examines

This view of the scope of the Court’s origind jurisdiction to mandamus state officers is not
inconsgtent with any of this Court’s decisons that JusTice BAKER cites. In one, Superior Oil Co. v.
Sadler, the Court construed only itsexdusive jurisdictionover “ officers of the executive departments’ and
held that it could not mandamus the School Land Board.* Even if the Court had considered whether the
members of that board were gate officers within the Court’s non-exdusive mandamus jurisdiction, it is
apparent even fromthe Court’ sbrief per curiamopinionthat the board’ s decison — not to accept abid

on an oil and gaslease— was not anissue of statewideinterest or importance. In the other two cases that

43 TEX. UTIL. CODE § 14.001.
41d. §12.051.
“ 458 S.W.2d 55 (Tex. 1970) (per curiam).
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JusTICE BAKER cites, Givens v. Woodward* and McLarty v. Bolton,*” and one which he does not,
Malonev. Rainey,* the Court hed without discussionthat its origina mandamusjurisdictiondid not extend
to routine decisons of university boards. In none of these cases did the Court refuse to exercise its
mandamus jurisdiction over officias of the stature of members of the Public Utility Commission.*

JusTicE BAKER argues that TXU is not entitled to relief againg the individua commissioners
because the concluding paragraphsin TXU’s petition and brief request relief only againg the Commission
and not againg its members. But TXU's petition identifies the three commissioners as respondents, and
obtaining relief againgt themisthe manifest pleathroughout the papers it has filed here. For example, TXU
aguesinits brief that “the PUC Commissoners are indisoutably within the Court’s mandamus power”
under both section 22.002(a) and 22.002(c). Initsreply to the responsesto its petition, TXU dates:

the PUC Commissioners exercise extensve control over the intensely regulated eectric

power industry and exercise the sovereign functions of government for the protection and

benefit of the public. They are state officers and are subject to this Court’s origind

mandamus jurisdiction. Theonly question iswhether that jurisdiction should be exercised.

Since, as detailed below, the Commissioners abused their discretion and there exists no

adequate remedy a law, mandamus should issue.

TXU dsoarguesthat “[tjhe Commission itsdf is. . . dso subject to that jurisdiction.” Fairly read, TXU's

prayer for rdief againg the Commission is only a shorthand reference to the agency and its members and

46196 S.W.2d 456 (Tex. 1946) (per curiam).
47191 S.W.2d 850 (Tex. 1946) (per curiam).
48133 S.W.2d 951 (Tex. 1939) (per curiam).
“ See also Inre Nolo Press/Folk Law, Inc., 991 SW.2d 768, 775-776 (Tex. 1999).
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not aretractionof its arguments relating to the commissoners. JusTICE BAKER's argument unfairly takes
two sentences from the prayer in TXU’s petition and brief out of context.

JusTice BAKER dso argues that to hold the Court’ s origind mandamus jurisdiction applicable to
this case will open the floodgates to petitions for mandamus againgt other state boards and commissions.
| doubt whether this prediction will prove correct, but even if it does, granting relief in this one very
extraordinary case will not spell the demise of the ordinary process for judicial review of ordinary
adminidraive decisons. Nor will the Court’s resources be strained in turning away ordinary cases.
Unmeritorious petitions are not that hard to deny.

For these reasons, | conclude, as the Court does, that we have jurisdiction to mandamus the
membersof the Commissionas TXU requests. | now turnto whether TXU has met the two conditions for
obtaining relief.

[

Onething TXU mugt showto obtain mandamus relief is that the members of the Commissonclearly

abused their discretion.®® Their failure to correctly construe the Public Utility Regulatory Act (PURA)!

would be such a clear abuse of discretion.®?

%0 See Walker v. Packer, 827 S.W.2d 833, 839 (Tex. 1992).
L TEX. UTIL. CODE §8§ 11.001 et seq.
52 See Wal ker, 827 S.W.2d at 840.
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As the Court has said before, the Public Utility Commisson “is a cregture of the Legidature and
has no inherent authority.”®® Like other state administrative agencies, the Commission “has only those
powersthat the Legidature expresdy confersuponit” and “any implied powersthat are necessary to carry
out the expressresponsihilitiesgiventoiit by the Legidature”™ It is not enough that the power daimed by
the Commissonbe reasonably useful to the Commissionindischarging itsduties; the power must be either
expresdy conferred or necessarily implied by statute. The Commission clams no express statutory
authority toreverse stranded cost mitigation efforts before the 2004 true-up, when stranded costs will be
findly determined,>® and no such authority exists. The issue, then, iswhether the authority asserted by the
Commission is necessarily implied in PURA. To resolve this issue, one must begin with a basic
understanding of stranded costs. The Court has thoroughly explored the matter of stranded costsin two
caseslast Term.>® Here | review only those considerations most important to the issues currently raised.

In a deregulated, competitive market for the sde of retail dectricity, it is possble that some
incumbent utilities generation-related assets— principaly nuclear power plants— will be worthlessthan

their book value based onthe higtoric costs of those assets inthe regulated monopoly that has existed until

3 Public Util. Comm’ nv. GTE-SW Corp., 901 S\W.2d 401, 407 (Tex. 1995).
% Public Util. Comm’'n v. City Pub. Serv. Bd., 51 S.W.3d 310, 315 (Tex. 2001).
% TEX. UTIL. CODE § 39.262.

%6 City of Corpus Christi v. Public Util. Comm’n, 51 S.W.3d 231 (Tex. 2001); TXU Elec. Co. v. Public Util.
Comm' n,51 S.W.3d 275 (Tex. 2001).
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now.>” One reason is that it may be possible to generate eectric power more economically using other
fuels, suchasnatura gas.>® This*positiveexcessof the net book valueof generation assetsover the market
vaue of the assets’, referred to as ECOM, iswhat PURA defines as “stranded costs’ . PURA provides
that “[a]n dectric utility is dlowed to recover dl of itsnet, verifiable, nonmitigable stranded costs incurred
inpurchasing power and providing eectric generationservice”, % but that “[a]ndectric utility, together with
its effiliated dectric provider and its affiliated transmissonand digtribution utility, may not be permitted to
overrecover stranded costs”.®

Thetroubleis, whether a utility will have sranded costs in a competitive market, and how much
they will be, depends largely on what the retail price of dectricity will be in that as yet nonexistent market,
whichinturn depends on ever-changing variableslike natura gasprices.®? 1n 1996, the Commission began
usng an ECOM adminidrative computer modd to estimate what stranded costs would beinaderegulated

market.%® In 1998, the Commission reported to the L egidature that utilities' stranded costswere estimated

5" public Utility of Texas, Report to the Texas Senate I nterim Committee on Electric Utility Restructuring —
Potentially Strandable I nvestment (ECOM) Report: 1998 Update, at 1-3 (April 1998).

®1d. at 3.

% TEX. UTIL. CODE § 39.251(7).
0 |d. § 39.252(a).

61 1d. § 39.262(a).

82 Report, supra note 57, at 3.

81d. at 3-7.
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to be about $3.3 hillionif competitionbeganin2002.%* But the Commission cattioned that actua stranded
costs, based on market vaues rather than an adminidrative modd, might be far more or far less than
estimated, and might not evenexist at dl.*> For example, the Commission estimated that TXU’ s stranded
costswould be about $1.1 hillion, dthough they might be as high as nearly $5 hillionor aslow asanegative
$3.5 hillion.®® By anegative number, the Commission meant that the market value of autility’ sgeneration-
related assets would exceed book vaue, rather than vice versa, by that amount.

The Commisson’s 1998 report to the Legidaure recommended that stranded costs be findly
determined using actua market vauesrather than any administrative approach.®” The Legidature agreed
and required that determination to be made in 2004, after competitive markets have begun to develop.®®
One of the principa mechaniams for recovering stranded cogts is a“ competition trangtion charge’ (CTC)
to be incorporated in the “wholesd€’ rates charged by the transmission and distributionutility (TDU) and
passed through to retail customers® The CTC is to be based on estimated stranded costs when

competition begins January 1, 2002, and later on the fina determinations made in 2004.

%1d.at 5.

& 1d.

%1d. at 36.

1d. at 11.

% TEX. UTIL. CODE § 39.262.
4. §8 39.201, 39.262.
1d. §39.201.

1d. §39.262.
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But recovery of stranded costs soldly through the CTC may be detrimenta to consumers. The
Commisson warned in its 1998 report to the Legidature that retail competition would be impaired if
recovery of stranded costs were delayed and that therefore early efforts to mitigate such costs were
essentid:

If retail competition begins without some degree of prior ECOM mitigetion, the time

necessary to recover any goplicable stranded costs may be extended, and the benefits of

compsetitionfor consumers may be unnecessarily delayed. (This appearstobethe case

in California — particularly for smaller consumers with less flexibility and fewer

competitive alternatives.)’

To avoid this danger, the Legislature required in PURA section 39.254 that utilities estimated in the
Commission’s 1998 report to have stranded costs mitigatethose costs before January 1, 2002 by making
certain accounting adjustments:

Each utility that was reported by the commission to have podtive “excess costs over

market” (ECOM) denoted asthe “base casg”’ for the amount of stranded costs beforefull

retaill competition in 2002 with respect to its Texas jurisdiction, in the April 1998 Report

to the Texas Senate Interim Committeeon Electric Utility Restructuring entitled “ Potentidly

Strandable Investment (ECOM) Report,” must . . . reduce the net book vaue of,

otherwisereferred to as “ accelerate” the cost recovery of, its stranded costseachyear.”
Thismitigation isto be done by applying excess earnings to reduce the book value of generationassets.”

PURA d0 gives utilities the option of “redirect[ing] dl or a part of the depreciation expense relaing to

2 Report supra note 57, at 2 (emphasis added).
" TEX. UTIL. CODE § 39.254 (emphasis added).

“1d.

20



transmission and distribution assets to its net generation plant assets.””® Section 39.256(c) of PURA
requiresthat suchaccounting adjustments* shdl beaccepted and applied by the commissonfor establishing
net invested capita and transmissionand distributionrates for retail customersin al future proceedings.””
The Commission continues to recognize the importance of early stranded cost mitigation, dating in the
course of the proceedings now before the Court: “The early mitigation and recovery are intended to
minimize any detrimenta impacts on the developing competitive retall eectric market that the recovery of
large amounts of stranded costs may have.”””

TXU began usng both of these mitigation tools — regpplying excess earnings and redirecting
depreciation — as soon asit was permitted by PURA to do so. In March 2000 each utility, including
TXU, initiated a proceeding in the Commission as required by PURA™ to establish a business plan for
unbundlingitsgeneration, transmissionand digtribution, and retail services, and to set ratesfor itsproposed
TDU. Inthecourseof those proceedingsto determinetheappropriateinitid CTC, the Commissionrevised
its ECOM adminigrative moddl and used it to re-estimate utilities stranded cogts, using current data as
PURA requires.”® The Commission found that TXU’ s estimated stranded costs were no longer $1 billion

but negetive $2.745 billion. Based on thisfinding, the Commission determined that no CTC should be st

751d. § 39.256(a).

76 |d. § 39.256(c).

" Order on Certified Issues in Docket No. 22350 at 9 (Nov. 9, 2000).
"8 TEX. UTIL. CODE § 39.201.

1d. §39.201(h).
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for TXU's TDU. However, the Commission went further and ordered that the TDU’s rates should be
reduced by reversing the redirectionof $798 million on TXU’s books and refunding TXU’ s regpplication
of $888 million excess earnings through an “excess mitigation credit” (EMC) to be passed through to
consumers. The Commisson made Smilar determinations with respect to other utilities.

As | sad a the gart of this discusson, the Commisson clams no express statutory authority for
its order reveraing TXU's mitigation efforts. The Commisson argues that PURA is slent on the subject
of mitigation reversal because the Legidature never contemplated that utilities estimated in the
Commission’s 1998 report to have stranded costs would later see those costs disappear, largdy due to
much higher natura gas prices that make nuclear plant generation of dectricity more economic. But this
argument is undercut, not supported, by the 1998 report, which specifically cautioned that stranded costs
could fdl anywherewithinavery widerange of both positive and negative numbers. Furthermore, PURA
itsdf recognizes that stranded costs might be nonexistent by 2001, whether due to mitigation efforts or
changed circumstances, and therefore requires a calculation of the CTC, ‘if any,” based on current
information.? The words, “if any”, strongly suggest that the Legidature contemplated that, due to
fluctuations inmodel inputsto estimate stranded costs and the success of mitigationefforts, it was possible,
perhaps even likdy, that a CTC would not be necessary because the utility would have no postive
estimated stranded costsin2002. Thus, if the 1998 report and statutory language reflect legidative intent,

it seems much more likely that PURA does not authorize the Commission to reverse stranded cost

& d. § 39.201(d),(g).& (h).
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mitigation effortsbecausethe Legidaturedid not want to risk the impacts on developing competition that,
according to the report, delayed recovery of stranded costs could have. But whatever the explanation,
PURA does not give the Commissionexpressauthoritytoreverseearly mitigationefforts. The Commisson
isthus |eft to argue that such authority is necessarily implied in the Satute.

The Commission points to three provisons. Oneis section 36.003(a) of PURA, which requires
the Commisson to “ensure that each rate an eectric utility or two or more dectric utilities jointly make,
demand, or receive is just and reasonable.”® As the PUC's argument goes, if depreciation on
transmisson-and-distribution-related assets is unnecessarily redirected to generation-related assets, the
book vaue of the former, on which a TDU'’s rates are based, is increased unjusly and unreasonably.
While this argument clearly has merit, the power to correct rates by mitigation reversd isfar too specific
to be necessarily implied by the power to set just and reasonable rates. To read section 36.003(a) asthe
Commissiondoeswould be to give the Commissonessentialy unlimited authority to do whatever it thought
“just and reasonable’, reducing to no more than mere suggestions the Legidature' s detailed requirements
for the trandtion to a competitive retall market. Moreover, the evidence before the Commissiondoes not
show that wholesde rates will be just and reasonable only if early mitigation efforts are now reversed; to
the contrary, the evidence is quite clear that the results of such reversal cannot be predicted with any

reighility, any more than 2004 stranded costs could be predicted in 1998. Simply put, no one knows, or

8 1d. § 36.003(a).
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canknow, whether areversa of stranded cost mitigation is necessary to ensure just and reasonable rates,
or whether the oppositeistrue.

Another statutory provisionon which the Commission relies for its power to reverse mitigation of
stranded costs is section 39.201(h), which requires the Commission to update the data inputs into its
ECOM adminigtrative model in determining a TDU’ s wholesale charges beginning in 2002.82 Why, the
Commission asks, would the Legidature require stranded cost estimates to be updated before 2002 if it
did not intend for the Commission to act on them by reverang early mitigation efforts? The history of
PURA'’ s enactment provides no answer. Logicdly, the Legidature could well have decided that updated
stranded cost estimates should be used in setting the CTC to be incorporated in wholesale rates but not
indetermining whether early mitigationefforts should have beenused. Thismiddle coursereducestherisks
of both over-recovery and under-recovery of stranded costs before the 2004 true-up, thereby protecting
competitionfromexcessve wholesdle ratesbothasit first emerges and as it later strugglesto gain ground.
The obvious rationdity of this approach, based onrisksnot only consagtently identified by the Commisson
in its 1998 report as wdl as in the current proceedings, but also reflected in PURA itself, prevents a
necessary inferencefromsection 39.201(h) that the Commissonmust be empoweredtoreversemitigation.

The only other provision on which the Commission relies is section 39.262(a), which provides

Andectric utility, together withits affiliated retail eectric provider and itseffiliated
trangmission and digtribution utility, may not be permitted to overrecover stranded costs

82d. § 39.201(h).
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through the procedures of this section or through the application provided by the other
sections of this chapter.8

According to the Commission, this section qudifies every other part of PURA, including the requirement
in section 39.254 that utilitieswithestimated stranded costsin 1998 undertake to mitigatethembefore any
CTC chargeis s, and givesthe Commissonnot only the power but the duty to prevent over-mitigation.
But even assuming that the Commission is correct that this provison in effect trumps dl others, it cannot
be invoked before 2004, when stranded costs are findly determined. The subject of section 39.262,
entitled “True-Up Proceeding”, is the 2004 true-up proceeding, not any interim determinations. More
importantly, to date stranded costs have only been, and can only be, estimated. 1n 1998, those estimates
compelled the early mitigation efforts TXU and others undertook in order to minimize adverse effects on
competition in 2004. Estimates in 2000, based on much higher natural gas prices, showed that those
mitigation efforts might not have been necessary. Now, naturd gas prices have fdlen again, and if the
proceedings before us were reopened, mitigation might once again appear to be the wiser course. There
isevery reason to believe that 2002 and 2003 will only bring more changesin the estimates. Revisionsto
the ECOM adminigrativemode and variations initsdatainput necessarily produce stranded cost estimates
that are kaleidoscopic; no fixed view of stranded costs can be formed until the 2004 true-up, when redl,
market vaues are available. Even then, stranded costs will be only ajudgment call, dbeit one mandated

by the Legidature.

81d. §39.262(a).
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It makes sense for PURA to require that stranded costs cannot be over-recovered in the find
andyss otherwise, utilities would receive awindfdl from deregulation. It makes far less sense to argue
for shifting mitigation efforts in the meantime. The Legidature may well have consdered that the
development of a competitive market requires more stability with adjustments made only a prescribed
times. Y et as the Commission construes its power under section 39.262(a), it could keep on readjusting
mitigation efforts back and forth until 2004. The Commission made that very assertion earlier in the
adminidrative proceedings we are reviewing, staing that its power to review siranded cost mitigation “is
not limitedintime or by method.”®* Now before this Court, the Commission has retreated to amorelimited
view of itsstatutory authority, refusing to argue, dthoughinvited to do so by other partiesin the proceeding
and questioned on the subject by the Court in oral argument, that it canrevist mitigationeffortsin 2002 or
2003. But whilethe Commission refusesto makethisargument, it concedesthat its construction of section
39.262(a) to empower monitoring of stranded cost recovery knows no logica bounds. Nothingin PURA
suggests such arole for the Commisson.

The Commission’ sdam of authority to reversemitigationeffortsisreadily contrasted withitsdam
of authority to utilize anon-standard true-up to protect the security and payment of trangtion bonds which
we upheld lagt Term in City of Corpus Christi v. Public Utility Commission® and TXU Electric Co.

v. Public Utility Commission.® Section 39.307 of PURA authorizes the Commission “to ensure the

8 Order on Certified Issues in Docket No. 22350 at 9 (Nov. 9, 2000).
%51 S.\W.3d 231 (Tex. 2001).
851 S.\W.3d 275 (Tex. 2001).
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expected recovery of amounts suffident to timely provide al payments of debt service and other required
amounts and charges in connection with the transition bonds.”®” No party to the proceedingsreviewedin
those cases questioned that absent some adjustment inthe allocation of trangtion costs to various classes
of customers, those costs would force customers in & least one class to look elsewhere for affordable
electric service, and without anyone |eft to pay that part of the trangitionbond obligations, the security and
payment of the bondswould beimpaired. Thiswas not arisk; it was acertainty. Although PURA did not
expresdy providefor inter-class redlocations of trangtioncosts, the Court had little difficulty in concluding
that the Commission’s power to order suchadjustments was necessarily implied under section 39.307 to
prevent the entire securitization scheme set out by the statute from falling. The partiesin City of Corpus
Christi and TXU disagreed only onthe means chosen by the Commission to remedy the problem — the
non-standard true-up; they did not disagree that some remedy was necessary. By contrast, what iscertain
inthe proceedings now before usisnot that over-mitigationwill collgpse the statutory scheme; rather, what
iS certain is that the effects of over-mitigation cannot be known. Absent Commission authority to order
something like a non-standard true-up, the statutory securitization process central to deregulation was
doomed to falure; asent Commisson authority to order reversal of mitigation, no one knowswhether the
comptitive market will be better off or worse off. PURA necessarily impliesthat the Commisson hasthe
power to save the deregulation scheme from certain fallure; it does not necessarily imply that the

Commisson has the power to tweak the scheme in ways that may as likely prove harmful as beneficid.

8 TEX. UTIL. CODE § 39.307; City of Corpus Christi, 51 S.\W.3d at 268.
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It isimportant to emphasize that over-mitigation of stranded costswill not result in over-recovery,
any more than under-mitigation will result in under-recovery. The purpose of mitigation is Smply to
minmize the effects of stranded cost recoveryin 2004. PURA expresdy provides that a utility “isalowed
to recover dl of itsnet, verifiable, nonmitigable stranded costs’®8 and “ may not be permitted to overrecover
stranded costs’.® TXU and the Commission agree that sections 39.201(l) and 39.262(g) of PURA
expressy give the Commission ample toolsto fully correct any over-recovery of stranded costs shown in
the 2004 true-up to have resulted from mitigation efforts. Thisisthe plain import of these provisons.

The effect of the Commisson’ sreversal of TXU’ smitigationefforts should betoreducethe TDU’ s
rates, thereby widening the margin between apotential retailer’ swholesale costs and the “price to beat”*
that an incumbent utility’s related retail provider must charge for several years, and thus encouraging
competition in 2002. But even if that isthe immediate effect of the Commisson’sdecision, the risk isthat
when aCTC is set in 2004 to achieve full recovery of stranded costs within a reasonable period of time,
it will be so high that fledgling competition will be stifled when it otherwise would have survived. The
purpose of mitigation, urged by the Commission in its 1998 report, isto minimize that risk. The decison
whether to incur the risk wasthe Legidature' s to make, and it chose not to do so. The Commissionisnot

authorized to redetermine the issue.

8 TEX. UTIL. CODE § 39.252(a).
8 1d. § 39.262(a).
©1d. § 39.202.
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Fndly, it bears mention that the Legidature was asked this past sesson in H.B. 2107 to amend
PURA to give the Commisson the power ro reverse mitigation efforts before 2004, and the Legidature
refused to do s0.* Billsfail for many reasons other than legidative rejectionof proposals on their meits;
hence, one cannot read very much into the failure of H.B. 2107 to pass. While the demiseof H.B. 2107
does not weigh much againgt the Commisson’s argument here, it certainly adds nothing in support of the
argument.

JusTICE BRISTER acceptsthe Commission’ sargument. Inmy view, hisconcurring opinion contains
two basic flaws. One isthat he assumes that more is now known about TXU's stranded costs than was
knownin1998. TXU’ssranded costs“nolonger exist[]”, he says; they have been “reduced to zero”, they
have “disappear[ed]”.% Thisis Smply is not true. Two important things have changed since 1998: the
Commissonhas modified itsadministrative ECOM modd for estimating stranded costs — it changed the
formula, in other words — and the price of naturd gas hasrisen. But neither of thesethings, nor anything
else that has happened, hasimproved the accuracy of stranded cost predictions. The present proceedings

have produced exactly what the Commission’s 1998 report contained: an estimate. TXU’s stranded

% Tex. H.B. 2107, 77th Leg., R.S. (2001) (amending TEX. UTIL. CODE § 39.201(d), relating to the 2000-2001
proceedings, to add the following sentence: “If the commission determines that an electric utility that is subject to
Section 39.254 and that has a service area exclusively located within the Electric Reliability Council of Texas does not
have positive stranded costs based on a computation under Subsection (h), the commission shall order that mitigation
attributable to positive differences identified under Section 39.257, excluding estimates of positive differences for
calendaryear 2001 and including mitigation attributable to excess earningsidentified in accordance with transition plans
approved by the commission, be applied such that 50 percent of such amounts allocable to residential customers,
according to a methodology determined by the commission, shall be applied as a nonbypassabl e credit to the electric
utility’ sresidential customersin September 2001 as ordered by the commission.”).

92 Ante at )
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codts, if any, have not any more disappeared since 1998 than they could have been said to have climbed
over the same period if naturd gaspriceshad remained low. |1f today’ sdatawere used, the ECOM mode
would estimate higher stranded costs because naturd gas prices have fdlen snce the estimate made in the
present proceedings. If tomorrow’s data were used, the model would produce yet a different estimate.
JusTICE BRISTER chargesthat TXU ismitigating stranded costs it does not have, but the unquestioned fact
is that stranded costs cannot be determined with any accuracy until one knows whét the retall price of
eectricity is in a competitive market, and no such market exiss. The Legidature has required early
mitigation of stranded costs not becauise those costs actually exist now but because it has been estimated
that they will exig after the 2004 true-up and waiting until then to begin recovery threatens competition.
The second flaw in JusTiCE BRISTER Sopinion, it ssems to me, isthat it assumesthat it would be
better for mitigationto be based on current data. However reasonabl e that propositionmay sound, it was
not adopted by the Legidature, and it cannot Smply be assumed. The assumption that there is a better
approach than the Legidaure has chosen pervades JusTiCE BRISTER'S opinion. He argues that thereis
no reason to deprive the Commission of current information in monitoring mitigetion efforts, but there is
to minimize therisk of alarge CTC in 2004, and to provide a stable environment for the commencement
and development of competition. He argues that without areversal of TXU’ smitigationefforts, itsTDU’s
charges will be “excessve’, but that is true only relaive to revised stranded cost estimates, rdaive to the
1998 estimates, TXU’s mitigation efforts are precisely what the Legidature intended. JusTiCE BRISTER
recognizes that his view would not only permit but encourage continued stranded cost estimates over the

next two years but notes that the Commission has not cdlamed suchauthority. He does not appear to see,
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however, that the reason the Commissondoes not daim suchauthority isthat congtantly changinga TDU’ s
rates could have a destahilizing effect on developing retall competition. He argues that the 2004 true-up
may not determine stranded costs withmuchmoreaccuracy; perhaps not, but the Legidature has expresdy
decided that stranded costs should be findly determined usng market data in 2004. JusTICE BRISTER
concludes that the members of the Commission “may be wrong, but under any theory of legidative
delegation, it istheir mistake to make.”®® Thisis dangeroudy incorrect. Deregulation of the retail market
for eectricity, and how it isto be accomplished, are cdls only the Legidature can make.

| do not know whether the Commission’s gpproach in these proceedings is better thanthe one the
Legidature has prescribed, but that is not for this Court to decide. The Commission’s claim of power to
reverse early mitigation efforts based on revised estimates of stranded costs is not unreasonable, but
reasonableness is not the standard by which this Court must measure that daim. The power must either
be expresdy conferred by PURA or necessarily implied by its provisons. Becauseit is neither, | would
hold that the Commission clearly abused its discretion.

M1

JusTICE BRISTER is done in arguing that the Commission has the power it dams here. CHIEF
JusTICE PHILLIPS'S concurring opinion argues only that TXU has faled to show that relief by appeal is
inadequate, the second requirement for obtaining mandamus rdief.** In light of many previous cases in

which we have granted mandamus relief, the inadequiacy of an appelate remedy here is manifest.

% Ante at )

% See Walker v. Packer, 827 S.W.2d 833, 840 (Tex. 1992).
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Ealier this Term, inPerry v. Del Rio, the Court granted mandamus relief to determine which of
two courts should proceed to trid on clams that Congressond didtricts in Texas should be
reapportioned.®® Each court had prepared its case for trial, both trial judges had cooperated to minimize
conflictsinscheduling and the presentation of evidence, and the parties assured us that they were prepared
to go to trid in both courts smultaneoudy. Had both cases proceeded to trid, it was possible that
judgments could have been rendered in both and dl gpped s exhausted within the three weeks remaining
beforethe federd court’ s deadline for deferring to Statelitigation. 1t wasaso possiblethat thefedera court
would grant a reasonable extension of its deadline, asit ultimatdy did, if the state litigation were nearing
completion. Nevertheless, we concluded that one court should be mandamused not to proceed further

because of the threat that Imultaneous litigation posed to atimdy end of the process. Weexplaineditthis

way:

We stated inWalker v. Packer that an gppellate remedy isinadequate, justifying
issuance of mandamus relief, “*when parties sand to losethar subgtantia rights’” Inthe
current circumstances, further confusion or delay in the tria of the pending challengesto
congressiond didricting posesthe very real threat that the partieswill not be able to obtain
adecigon in the gtate courts that isfind on appeal before the October 1 deadline set by
the federd courts. Although counsdl assured us at oral argument that they and the two
didrict courts involved have cooperated in an effort to conduct two trids of the same
issues, we think the inefficiency of such an approach and the uncertainty that will attend
two appedls and a find appeal to this Court pose an intolerable risk to completing the
processwithinthe limited time remaining. The Supreme Court hasrecognized that theright
of agtate’ sdtizensto have digtrictsdrawn by sate ingtitutions is S0 substantia that federal
courts must reasonably accommodate the state process and defer to a Sate solution. We
believe that protection of this right necessitates the issuance of mandamus relief here.

% SW.3d___, 44 Tex. Sup. Ct. J. 1147 (Sept. 12, 2001).
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Furthermore, in CSR Ltd. v. Link, we recognized that exceptional circumstances

may make a right of appeal inadequate. The circumstances presented here clearly fall

within that category. The importance of achieving a decison of the digricting dams that

isfina on apped by the deadline set by the federd court and in time for review under the

Vating Rights Act, dl so as to minmize therisk of disruption to the impending election

cycle, makes the issuance of mandamus relief not only gppropriate but imperative.®
Proceeding in two courts smultaneoudy did not make it impossible or even improbable that the state
system would produce a find decision by any federa court deadling; the duplicate proceedings only
threatened compliance with the deadline.

By contrast, once competition begins, its development based on wholesale costs that have been
wrongly set cannot be reversed. It may or may not be possible to reverse the harm done, but this threet
seemsto me to be exactly what we faced in Perry. CHier JUSTICE PHILLIPS S opinion dismisses Perry
by saying that it involved proceedingsintwo trid courts while this involves proceedingsin only one. This
digtinction has the same sgnificance to the adequacy of an gppellate remedy as the fact that the petitions
in the two cases were filed in this Court on different dates— that is, none. Would mandamus relief be
gopropriate in this case only if apped s fromthe Commisson’sorders were pending intwo different courts
instead of one? No.

The competition genie cannot be forced back into his bottle once he has been released. 1n days
retailers will begin to advertise, to promise customersrates based onther anticipations of what wholesae

costswill be. The market will develop on the assumptionsthat the incumbent utilities' stranded costswere

correctly estimated in 2001 rather than in 1998. If in 2004 the 2001 estimates are as far off as the

%1d. at .

33



Commission now thinksthe 1998 estimateswere, the adverse effects on competition will be exactly those
predicted by the Commission in its 1998 report when it warned the Legidature to provide for early
mitigation of estimated stranded costs.

CHIEF JusTICE PHILLIPS correctly states that a party seeking mandamus rdlief must show a redl
danger of a permanent loss of substantive rights®” but he seems to equate this with some private pecuniary
loss, and this, in my view, is the principa flaw in his opinion. Will TXU suffer financidly from the
Commisson’'sruling? No, the Commissonsays, we' reredly heping TXU. No thanks, says TXU. The
Commissonand TXU obvioudy do not see the futurethrough the same crystal bal. But regardless of who
turns out right, TXU is not required to show a finandd loss to obtain mandamus rdief. TXU has other
subgtantive rights at stake, and what it argues it has lost by the Commisson’sreversd of mitigetion isthe
plan prescribed by the Legidature, a plan that was devised after long study and negotiations among dl
interested parties. Thisisnot the kind of loss that must smply be suffered quietly in hopes for the best, in
hopes that the Commission is redly trying to hep TXU; TXU is entitled to seek to prevent its loss of
promises made by the Legidature, evenif it isimpossble to show whether that losswill eventudly harm it
finenadly.

The impossibility of reliably forecadting the financid impact of the Commisson’'s reversal of
mitigation efforts is no reason to deny mandamus relief.  Suppose the Commisson were to decide thet it

would be better to commence competition ayear fromnow,® despite the Legidature’ sclear mandatethat

9 Ante at )

% See TEX. UTIL. CODE § 39.103.



it commence on January 1, 2002. Would consumers or incumbent utilities or prospective retallers be
helped or hurt by such adecision, and thus be entitled to chdlenge it by mandamus? Assuming, which
would be likely, that no one in such a case could prove harm one way or the other with any certainty, is
there any doubt that mandamus would lie to prevent the Commissonfromsubstituting itsjudgmentsfor the
Legidature s on such afundamentd issue? CHIEF JUSTICE PHILLIPS'S concurring opinion states that “on
this record, [it] cannot [be] determing]d] that irreparable harm will befal TXU if we do not act.”®® Even
assuming that this istrue in some economic sense, the statement Sdesteps the principa issue and TXU's
mainargument, whichisthat TXU, aswel astheother partiesto this proceeding, other utilities, prospective
retalers, and Texas consumers, are dl entitled to the plan the Legidature has prescribed and not some
other plan, evenif it turned out to be a better one. Fundamentally, whether an appedl isadequateinthese
circumstances does not depend on whether TXU'’ s ox ends up being gored, but on whether everyoneis
deprived of the trangtion plan mandated by the Legidature.

CHIEF JuSTICE PHILLIPS'S Opinion argues that a decison onmandamus rdlief cannot be made“on
this record”. But the factud considerations related to whether the reversal of mitigation efforts will be
harmful or hdpful have been thoroughly explored before the Commisson. It is highly unlikdy that the

district court would be justified in hearing additiona evidence onthis score.X® No more thorough record

% Ante at )

100 see Southwestern Bell Tel.Co.v. Public Util. Comm’'n, 571 S.W.2d 503 (Tex. 1978) (approving trial court’s
decision to determine utility’s request to stay the Commission’s order based on the agency record, excluding new
evidence on confiscation); Public Util. Comm'n v. Water Servs., Inc., 709 SW.2d 765 (Tex. App.—Austin 1986, writ
dism’d) (affirming admission, in a temporary injunction hearing, of evidence on irreparable harm and the bond’s
adequacy, but noting that only the evidence in the agency record would be relevant to the issue of probability of
success on the merits).
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thanthe one we have before us, devel oped over eighteen months of intense debate in multiple proceedings,
could possibly be presented in the district court, evenif the court were permitted to go beyond the agency
record, and it clearly is not.* For this reason, the fact that the district court is authorized to stay the
Commission’s order'®? does not warrant denid of mandamus relief. 1t does not appear that anything can
be gained from smply shuffling the matter off to the district court, and by whatever route the issue of the
vdidity of the Commission’s order comes to us, we must eventudly decideit. To dday that decisonwhile
the digtrict court determines whether to grant a stay and the court of appeals and this Court review that
determination threatens the irreparable harm — either to TXU, or its competition, or the public — that a
competitive market will have begun to evolve in ways contrary to the Legidaureésplan. The imminent
commencement of competition counsds an immediate decison rather than one that might otherwise be
delayed.

CHIEF JusTICE PHILLIPS argues that mandamus rdlief should not be used merdly to correct the
miscongruction of a Satute. There are two answers. Firgt, this case does not involve mere statutory
miscongruction. The Commisson and the Legidature plainly believed that early mitigation of stranded
costswas essential to deregulation. A retreat from that position now is afundamenta departure from the
Legidature sderegulation scheme. Second, CHIEF JusTICE PHILLIPS sargument ignoresprecedent. This

Court often uses mandamus to prevent disclosure of privileged documents.!® Which is more readily

101 |d.
102 TEx, UTIL. CODE § 15.004.
103 gee, e.g., Walker v. Packer, 827 S.W.2d 833 (Tex. 1992).
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correctable on apped: a discovery dispute between private parties, or deregulation of eectric utilities
involving millions of Texans? In Travelers Indemnity Co. v. Mayfield, we mandamused atria court to
vacate its order requiring the carrier inaworkers' compensation case to reimburse the plaintiff’ s atorney
fees periodicdly throughout the litigation, holding that the order “radically skewed the dynamics of the
casg”’. 1™ Which is more readily correctable on apped: an award of severa hundred dollars in attorney
fees, asinTravelers, or areversal in$1.6 billionstranded cost mitigation, asin this case? InCSRLimited
v. Link% and In re Masonite'® we mandamused tria courts to vacate rulings on special appearances
and venue, respectively, that could have affected thousands of other partiesin hundreds of other cases.
Which is more readily correctable on gpped: rulings involving hundreds or thousands of private litigants,
as in those cases, or rulings involving millions of Texas consumers, as in the present case? In Inre
University Inter schol astic League,**” we mandamused atrial court to vacate aninjunction prohibiting the
League from disqudifying Robstown High School from participating inthe state baseball tournament then
in progress. Which is morereadily correctable onapped: Sandings in a state baseball tournament, or the
development of aderegulated eectric industry? No rationd jurisprudence would put the important but
limited consequences of discovery disputes, special appearances, venue, and baseball tournaments ahead

of the enormous consegquence of electric deregulation.

104923 S.W.2d 590, 595 (Tex. 1996).
19925 SW.2d 591 (Tex. 1996).

106 997 S.W.2d 194 (Tex. 1999).
10720 S\W.3d 690 (Tex. 2000).
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CHIEF JUSTICE PHILLIPS'S answer to these cases isthat they dl involved trid court rulings while
here the digtrict court has not yet ruled, but this digtinction is whally irrdevant. CHIEF JUSTICE PHILLIPS
does not disagree that the Court can mandamus the Commission in an origind proceeding without aruling
from the digtrict court. We disagree not over whether but when exigency justifies action by this Court
without awaiting proceedings inthe lower courts. The cited casesillustrate what the Court has considered
in the past to be exigent circumstances. A state baseball tournament qualifies.’® So should dectric
deregulation.

CHIEF JusTICE PHILLIPS'S concurring opinion makes two other argumentsthat are whally lacking
inmerit. One argument isno more than asuggestion that TXU should be denied mandmausrdlief because
it did not ask for expedited congderation of its mandamus petition. The Court did not need a motion to
tdl it that time was of the essence; it was obvious to us dl that TXU’s petition required an expedited
congderation, witness the accelerated briefing and argument schedule, and these hurried opinions.
Furthermore, the suggestionthat amotionto expedite would have been important is belied by the Court’s
denid today of Rdiant Energy’s petition for mandamus; Rdiant did file a motion to expedite, which the
Court refused to grant. CHIEF JUSTICE PHILLIPS sanswer to Reliant’s motion is that it was faulty because
it did not state a specific date by which the Court should act.’® Again, Rdiant and TXU may justifiably
have thought that the Court would redlize fromther argumentsthat it wasimportant to have aruling on the

merits by January 1, 2002, or as soon afterward as possible. | suspect it will come as a surprise to

18| d. at 692.

1 Anteat _ n.3.
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Rdiant’s counsdl that its motion was denied for lack of a specific date. The other argument in CHIEF
JusTICE PHILLIPS'S concurring opinion againg mandamus rdief is that the Legidature provided for
expedited review of issues when it thought haste was necessary,*'° and reversal of mitigation efforts was
not one of those issues. The answer to this argument is Smple: the Legidature provided for expedited
review of issuesit thought would be controversd; having no moreideathat the Commissonwould attempt
to reverse mitigation efforts than that the Commission would delay commencement of competitiont** or
deny recovery of stranded costs, the Legidature never imagined that there would ever be any reason to
appeal on such issues, let done the necessity for an expedited gpped. We cannot judtifigbly say to the
Legidature: never having imagined the wordt, you' re suck withit.

Perhaps it wasimportant enough for Robstown High School to be excluded fromthe state baseball
playoffs that this Court grant extraordinary mandamus rdief; it is oftenimportant enoughtoissue mandamus
relief to protect private parties’ legitimate damsof privilege; mandamusrdiefism certainly warranted when
necessary to protect the rights of hundreds and thousands of litigants; it was necessary to prevent distorting
workers' compensation litigation athough only afew hundreds or thousands of dollarswereinvolved; and
mandamus reief isrightly granted to hdp assure a successful end to redigtricting proceedings. But if dl of
thisistrue, and | think it is, then | do not see any colorable reason for denying relief in a case of the
extraordinary magnitude of thisone.

Conggent with the Court’s many precedents, | would grant mandamus relief in this case.

10 TEX, UTIL. CODE § 39.303(f); see City of Corpus Christi, 51 S.W.3d at 235.

11 See TEX. UTIL. CODE § 39.103.
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In dl likelihood, we have not seen the last of this case. Back it goesto the digtrict court, from
whencefromthe granting or denid of astay it will bounce on appeal to the court of appeals and this Court,
and then onappeal fromthe afirmance or reversal of the Commisson’ sdecison, up and down again, until
the private parties, and the taxpayers, have multiplied ther investments in obtaining a smple yes-or-no
answer. Incipiant ludi! Mindless of thiswaste, the Court bids the parties return another day and another
day, ragng the same issues, making the same arguments, until findly they are given the only answer they
ever wanted — can the Commission reverse mitigation or not — on which the Court haslong snce made
up itsmind. The process thus more closdly resemblesa game of “mother, may I”, thananything that could
remotely be caled jurisprudence.

Itisawaysimportant for issuesto be fully developed factudly and legdly before afina resolution
by the ultimate arbiter. But here they have been. The Court has an answer for the parties, and it is

irresponsible not to ddliver it.
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In Perry we reiterated that “[c]ourts are erected to settle controversies, not to multiply them.”**2

Wefollowed that imperative in Perry; here we do not.

Nathan L. Hecht
Judtice
Opinion delivered: December 31, 2001
"2 perryvy. Del Rio,  SW.3d___,  , 44 Tex. Sup.Ct. J. 1147, 1159 (Sept. 12, 2001) (quoting Cleveland

v. Ward, 285 SW. 1063, 1071 (Tex.1926)).
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