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JusTICE BRISTER, concurring.

Mandamus should be granted “only to correct aclear abuse of discretionor the violation of alegd
duty when thereisno other adequateremedy at law.”* | agree with JusTice HECHT thereis no adequate
legd remedy; the difficulty of the question presented is exceeded only by itsimportance, and there is no
telling what effect judicid intervention or dday may have. But because | can find no abuse of discretion
or violation of aduty imposed by law—certainly none thet is clear—I agree with CHIEF JUSTICE PHILLIPS
that mandamus should be denied.

The facts not contested in this proceeding bear repesting. During the last two yearswhile eectric
rates were frozen, TXU retained dmogt $1.7 billion in excess revenues that otherwise would have been

refunded to consumers. The Legidature authorized this retention to hdp TXU recover stranded costs,

YInreFirstMerit Bank, N.A., 52 S.W.3d 749, 753 (Tex. 2001).



athough in hindsght it now appears TXU did not have any. TXU enters competition with the opposite of
stranded costs—its power generation assets will be worth amost $3 billion more than their book vaue.
If nothing is done to remedy this excess until 2004, competition will be stifled. Thesefindingsby the PUC
may be wrong, but for purposes of this mandamus proceeding we must take them as true:2

Whether the Legidaure foresaw this Stuation when drafting the Satute is unclear, but one thingis
certan—it made no specific provison for it. Thisisnot acase, as TXU argues, in which the Legidature
prescribed a planthat the PUC refusesto follow. As shown below, not one of the statutory provisonson
which the parties rdy tells the PUC what todo inthisStuation. Asaresult, TXU assertsthe PUC can do
nothing, at least not for severa years.

But state agencies have never been drictly limited to specific statutory provisons. If legidators
could foresee every contingency, there would be little need for agencies. Because they cannot, agencies
aso have whatever implied powers are reasonably necessary to fulfill their regulatory duties.®

In the Public Utility Regulatory Act (PURA), the Legidature directed the PUC to deregulate the
dectric industry in a way that encourages competition.* Given its factud findings and this legidative
directive, the PUC must do something. Because dl parties implicitly agree the satute is ambiguous, and

the PUC' sinterpretation isjust as reasonable as any other, no clear lega violation has been shown.

2 Brady v. Fourteenth Court of Appeals, 795S.W.2d 712, 714 (Tex. 1990) (holding appellate court may not deal
with disputed areas of fact in original mandamus proceeding).

3 Pub. Util. Comm'n of Texas v. City Pub. Serv.Bd. of San Antonio, 53S.W.3d 310, 315 (Tex. 2001). In addition,
the Legislature specifically granted the PUC authority to do anything “necessary and convenient” to the regulation of

public utilities. TEX. UTIL. CODE § 14.001.

4 TEX. UTIL. CODE § 39.001(b)(1).



Section 39.254

TXU rdies on two sections of the statute.  First, it argues PURA section 39.2%4 gives it a
right—indeed a duty—to mitigate the stranded costs it had in 1998. That is not what the section says.

This subchapter providesanumber of tools to an eectric utility to mitigate stranded costs.

Each dectric utility that was reported by the commisson to have postive "excess costs

over market" (ECOM), denoted as the "base case” for the amount of stranded costs

before full retaill competitionin2002 withrespect to its Texasjurisdiction, inthe April 1998

Report to the Texas Senate Interim Committee on Electric Utility Restructuring entitled

"Potentidly Strandable Investment (ECOM) Report: 1998 Update," must use these tools

to reduce the net book vaue of, otherwisereferred to as "accelerate’ the cost recovery of,

its stranded cogts each year. Any pogtive difference under the report required by Section

39.257(b) shdl be applied to the net book value of generation assats.®

The reference in this section to the 1998 report limits only who may use the chapter’s toals.
Nothing inthe section freezes stranded costs at 1998 levels. When the Legidaureintended to freeze utility
figures a 1998 levels dsewhere in the statute, it did so expresdy.® It did not do so here.

It is undisputed the 1998 report listed TXU as having stranded costs at that time. So goplying
section 39.254 to this case, the operative second sentence requires TXU to accelerate recovery of “its
stranded costs each year.”” The ambiguity isin these lagt five words-which stranded costs? Those that

appeared to exist in 1998 or those that appear to exist now?

°ld. § 39.254.
6See, e.g., TEX. UTIL. CODE § 39.302(5) (limiting “regulatory assets” to those reported by utilitiesin 1998 Form
10-K); City of Corpus Christi v. Pub. Util. Comm’n of Texas, 51 S.W.3d 231, 257 (Tex. 2001) (holding PUC correctly

refused to use updated figures for regulatory assets when statute froze them at 1998 levels).

" TEX. UTIL. CODE § 39.254.



The PUC chose to use current estimates, and that is certainly the more reasonable congtruction.
Thereis no reason to require accelerated recovery of stranded costs from previous years that no longer
exis. Once its stranded costs were reduced to zero, TXU could not continue mitigation Smply because
it made more money that way. TXU’scounse conceded at oral argument that if TXU had sold its nuclear
power plant in1999 at book vaue, it could not continue recovering stranded costs under section 39.254.
The same rule should apply when stranded costs disappear not due to asde but to arise in gas prices.

Nevertheless, TXU has continued to recover stranded costs inyearswhen, according to the PUC,
it had none. Section39.255 of the statute alows a utility “that does not have stranded costs described in
Section39.254” to use excess revenuestoimprovetransmission, distribution, or air quality facilities® TXU
has used its excess revenues for none of these. Asaresult, section 39.255 requires TXU to return these
funds to consumers.® That isjust what the PUC order does.

TXU arguesthe L egidatureintended to freeze estimated stranded costs at 1998 levels (eventhough
the statute never says 0) because after the true-up proceeding in 2004 they will become “actud” rather
than “edtimated.” But the true-up islikely to require just as many educated guesses as earlier estimates.
Nuclear plants (the main source of stranded costs) rarely swap hands, and never in an open market. In
lieuof an objective market price, the plants will be vaued at the true-up usng stock prices and anticipated

income streams.’® But stock prices reflect many factors other than the auction-value of the plants. And

8ld. § 39.255(a).
°|d. § 39.255(h).

19d. § 39.262(h), (i).



it will be impossible to tell whether income stream estimates are accurate until decades from now when the
last kilowatt issold. The Legidature certainly had the power to provide a cut-off date in 2004, after which
dl cdculaions would betreated asfind. But that merdy guaranteesthey arefind; it cannot guarantee they
are accurate.

The Statute does not freeze stranded cost estimates at 1998 levels. It requiresthe PUC to update
stranded cost estimates now,** and nowhere requiresit to ignorethe results. In arecent caseinvolving the
same statute, the same parties, and the same question—whether the PUC should use updated figureswhen
the statute was unclear—this Court deferred to the Commission.*? To be consistent, the Court must do

the same here®

Section 39.201
Second, TXU argues the PUC has taken steps it has no power to take—at least not yet. For
reasons both statutory and equitable, TXU dares not argue it can Smply keep severd hillion dollarsasa
windfdl. Instead, it pointsout that PURA section 39.201(1) allows the PUC to take the stepsit does here

(reversing redirected depreciation and returning excess revenuesto consumers by lowering rates) after the

" See id. §39.201(g).

12 5ee TXU Elec. Co. v. Pub. Util. Comm'n of Texas, 51 S.W.3d 275, 286 (Tex. 2001) (Owen, J., concurring).

18TX U points out the PUC did not useupdated figures consistently, refusing to update some figures that might
have operated to TXU’s benefit. Itishard to see why section 39.254 should be read broadly to favor updated figures,

and yet section 39.201(h) should be read narrowly to preclude some updates merely because it mandates others. But
as TXU admits, thisissueis not before the Court in this proceeding.
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true-up proceedingsomeyearsfromnow. Becauseof thisexpressprovison, TXU infersalegidativeintent
to prohibit their use any earlier.

But the Legidature did provide for some rate adjusment in the current proceedings based on
updated stranded cost estimates. PURA section 39.201(g) alows the PUC to include a competition
transition charge in 2002 rates based on current estimates of stranded costs.* TXU argues that, because
the PUC’ s adjusment is a credit to consumers rather than a charge, it has improperly read a “negative
competition trandtion charge’” into the statute.

But TXU makes the same inference in its own reading of the Statute, without saying 0. TXU says
section 39.201(1) dlowsthe PUC to remedy overrecovery at thetrue-up, but that sectiononly appliesif “the
competition trangtion charge is larger than is needed to recover any remaning stranded costs.” It is
undisputed TXU’ srateswill include no competitiontrangitioncharge, and it will have no “remaining stranded
costs’ if it has overrecovered them. How then can this section gpply, if the charge that is “larger than is
needed” is zero? Only by reading the statute to imply a negative competition trangtion charge. Thereis
nothing else zero can be “larger than.”

TXU’ sargument shows al parties agree we must infer somewhere in chapter 39 the equivdent of

a negdive competition trangtion charge. The PUC's order has the effect of doing do so in section

14 TEX. UTIL. CODE § 39.201(g).



39.201(g); TXU would do so in section 39.201(1). Thereis no reasonwhy theformer isultra vires if the

latter is not.*®

Section 39.262(a)

The PUC rdlies on two other sections of the statute, both of whichmandate generd duties without
providing specific means. Firg, it argues PURA section 39.262(a) absolutely prohibits any overrecovery
of stranded costs:

An dectric utility, together with its afiliated retal eectric provider and its affiliated

transmisson and distribution utility, may not be permitted to overrecover stranded costs

through the procedures established by this section or through the gpplication of the
measures provided by the other sections of this chapter.1°

TXU argues this section appliesonly to the true-up proceeding in2004. Butinthelast clauseof the
rule, the Legidature said just the opposite—the sectiona so gppliesto “the measures provided by the other
sections of this chapter,” including the current proceedings. TXU points to the location of this provisonin

a section titled “True-Up Proceeding.” The Legidature has categoricaly reected such reasoning: “the

heading of a. . . section does not limit or expand the meaning of astatute.”*’ Andthe Legidature slocation

15 TX U also suggests stranded costs may be recovered at the true-up pursuant to section 39.262(g). But that
section applies only if the PUC determines that rates “are largerthan needed to recover the transmission and distribution
utility’ s costs.” It makes no mention of stranded costs, and a transmission and distribution utility’s costs would never
bestranded, as it remainsaregulated monopoly. Evenif it did apply, the section would again requireinferring anegative
competition transition charge.

1%1d. § 39.262(a).

7 TEX. Gov'T CODE § 311.024.



of provisonsin this statute cannot be conclusive (at least not contrary to the express words) because it is
not always consistent.® The body of section39.262(a) says it appliesto dl parts of chapter 39. Contrary
to human anatomy, in statutory congtruction what’sin the body governs, not what's in the head.

The PUC found TXU overrecovered stranded costs, and thereis no denying it did so “through the
application of the measures provided by the other sections of this chapter” (specificaly sections 39.254 and
39.256). Because the statute says this“may not be permitted,” it is hard to argue the satute prohibits the

PUC from doing anything about it.

Section 39.001
Second, the PUC rdies on PURA section 39.001(b)(1), in which the Legidature requires it to
implement deregulation in a way “that encourages ful and far competition among al providers of
dectricity.”® The PUC found that doing nothing until 2004 might crush competition just asit sarts. This
Isbecause TXU’ soverrecoverythreatensto cancel athree-year advantage the Legidaure provided for new
competitors. Until 2005, the Legidature set afloor for TXU’s retail rates and designated it the “price to
beat.”?° By reversing overrecovery of stranded costs, the PUC’ sorder pushes down transmission ratesuntil

then, and makesit easer for new competitors to do exactly what the price' s name suggests.

18 For exampl e, section 39.201(1) concerningthetools available at the true-up is located in the section concerning
rate-setting for 2002. Conversely, section 39.262(b) concerning annual reports by certain utilities beginningin 2002 is
located in the section concerning the true-up beginning in 2004.

1 TEX. UTIL. CODE § 39.001(b)(1).

D Seeid. §39.202.



But if transmission cogts are kept atificaly high until after the true-up is completed? (as TXU
suggests), by that time TXU will no longer be bound to the priceto beat.?? Thebrief competitive advantage
the Legidaure intended for new competitors will never exist. Again, given this legidative mandate to
encourage competition and an interim plan that prescribed a price advantage for new providers, it is hard
to argue the atute requires the PUC to stand by while the “ priceto beat” becomesa“ price that cannot be

beat.”

The Necessary Implication

This brief overview of the rdlevant statutory provisions shows the Legidature could not have been
clearer about what the PUC must do-it must promote competition and prohibit overrecovery of stranded
codts. But the Legidature could have been clearer about how, at least inthe current circumstances. There
is no prescribed plan for the current situation; the Legidature prescribed the results it wanted, but left the
means and timing unclear.

What should the PUC do when the Legidature gives it a mandate but no express authority to carry

it out? The Court answered this question most recently in acaseinvolving the same statute and many of the

2l The PUC proceeding at issue here began in March 2000, and a final order was not issued until eighteen
months later. Even with this Court’s prompt review by mandamus, numerous issues remain pending in the trial court,
and the time needed to complete them and the inevitable appeals is anybody’s guess. It would be wishful thinking to
assume the true-up will proceed any faster.

2 See TEX. UTIL. CODE § 39.202(e).



same paties. In City of Corpus Christi v. Public Utility Commission of Texas,?® severd parties
chdlenged a“non-standard true-up” becausethe statute?* did not expresdy providefor reallocationamong
consumer classes. This Court rejected the chalenge, relying on a more genera sectior?® alowing
adjusments to utility rates (but not reallocation among classes) to ensure funds would be available to pay
autility’sbonds? The Court reasoned that the important purpose in the genera policy permitted “minor
and essentid adjustments’ not expresdy permitted by the statute.?’

The same gpplies here. The gatutory adjustments the PUC adopted are minor-they implement
powers the PUC clearly has, though arguably not yet. They are dso essentid if the PUC isto comply with
the statute’ s mandatory policiesin favor of competition and againgt overrecovery of stranded cods. If the
Court was correct whenit hed the PUC could act by necessary implication to protect the viability of bonds
and the interests of bondholders, surely the viability of competition and the interests of consumers deserve

no less.

Conclusion

% 51 S.W.3d 231 (Tex. 2001).

2 See TEX. UTIL. CODE § 39.253.

% Seeid. §39.307.

% City of Corpus Christi, 51 S.W.2d at 268.
Z1d. at 268-70.
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No one knowsthe amount of TXU’ sstranded costs. After aneghteen-month proceedinginvolving
scores of lawyers, experts, and computers, the PUC commissioners determined TXU had no stranded
costs, and should not retain $1.7 billion for severd years onthe assumptionthat it did. They may bewrong,

but under any theory of legidative ddegation, it isther mistake to make.

Scott Brister
Judtice

OPINION DELIVERED: December 31, 2001
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