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CHier Justice PHiLLIPs filed a concurring opinion in which Justice ENocH and JusTice GODBEY
(Assigned) join.

Mandamusis an extraordinary remedy available “only in Stuations involving manifest and urgent
necessity and not for grievances that may be addressed by other remedies” Walker v. Packer, 827
S.W.2d 833, 840 (Tex. 1992). To obtain mandamus rdief, the rel ator must demongtrate a clear abuse of
discretion for which there is no adequate remedy at law. Id. at 839-40. A party establishes that no
adequate remedy a law exigts by showing that the party is in real danger of permanently losing its
subgtantiad rights. Canadian Helicopters, Ltd. v. Wittig, 876 SW.2d 304, 306 (Tex. 1994). Thus,

mandamus will not issue absent “compeling circumstances”  Tilton v. Marshall, 925 SW.2d 672, 681

! Hon. David Godbey, Judge 160" District Court, Dallas County, sitting by commission of Hon. Rick Perry,
Governor of Texas. TEX. Gov'T CODE § 22.005.



(Tex. 1996). On therecord before us, TXU has not shown compelling circumstances for our intervention
becauseit has not established that no adequate remedy isavailable inthe district court. Therefore, | would
deny the petition for writ of mandamus.
I

In 1999, the Legidature amended the Public Utilities Regulatory Act (PURA) to establish
compstitioninthe retall market for dectricity beginning January 1, 2002, and to “ protect the public interest
during the trangtion” to competition. Tex. UTiL. Cobe§ 39.001(a); City of Corpus Christi v. Pub. Util.
Com'n, 51 SW.3d 231, 237 (Tex. 2001). Under deregulation, the incumbent utilities were required to
separate their bundled businessinto three separate enterprises— a generating company, atransmissonand
distribution company, and aretall dectric provider. Tex. UtiL. CopEe § 39.051(b). After January 1,
2002, the generating company will own and operate the generating plants, the tranamission and delivery
company will ddliver the dectricity over tranamisson and distribution lines, and the retail electric provider
will I dectricity to end-use customersand provide customer service. Becausethe generating companies
and retall dectric providers must usethe exising power linesto move eectricity from the plant to the retall
customer’ shome or business, the transmisson and delivery companies will remain regulated monopolies.
The generating companies and the retal dectric providers will operate in what are intended to be
competitive, unregulated markets.

Underpinningthe Legidaturesdecisiontorestructure the dectric power industry wasitsfinding that
regulation was no longer warranted, except for regulating transmission of eectricity and overseeing the

recovery of stranded costs. Although “stranded costs’” have a precise, technica definition under chapter
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39 of PURA, Tex. UTiL.CobE839.251(7), we have generdly described them* asthe portion of the book
vaue of autility's generation assetsthat is projected to be unrecovered through rates that are based on
market prices.” CorpusChristi, 51 S\W.3d at 238-39. Thelargest part of stranded costsare attributable
to invesmentsin nuclear power plants. 1d. at 238. TheLegidature, agreeing that incumbent utilitiesshould
not have to bear these stranded costs, devised athree-phase program for such utilities to recover these
costs in the new, unregulated market.

Under the firgt phase, ending on December 31, 2001, the Commission froze retal eectric rates.
Utilities identified as having stranded costs have been allowed to mitigate them through (1) shifting
depreciation from the transmission and delivery assetsto the generating assets, Tex. Util. Code § 39.256,
and (2) keeping earnings in excess of the dlowed rate of return to reduce book vaue. Tex. UTiL. CobEe
88 39.254. Under the second phase, from January 1, 2002, to December 31, 2003, the Commission is
to condder remaining stranded cogts in setting the “competitiontrangtion charge’ or “CTC.” Tex. UTIL.
CobpE 8§ 39.201(b)(3). The CTCisintended to cover the utilities stranded costs through collection from
every customer taking power over the utility’s transmisson and ddivery sysem, thus making up the
difference between a generating plant’s book vaue and its market vaue. Under the fina phase, actud
stranded costs are to be calculated in a“true-up” proceeding beginning January 2004. This*“true-up” is
based on market vauations of the utilities generation assets. Tex. UTiL. CobpEe 88 39.201(1), 39.262. If
stranded costs remain, the Commissioncan extend the CTC collectionperiod or increase the charge. Tex.
UTiL. Cope 839.201(1). Conversdy, if mitigation efforts and the CTC have overcompensated the utility,

the Commission is authorized to make other adjustments. Tex. UTiL. Copke 8§ 39.201(1)(1)-(4).
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Conggent with the statutory scheme, on March 31, 2000, the Commisson instituted separate
contested case proceedings to consider gpplications filed by each of the nine incumbent dectric utilitiesin
Texas. Because the nine dockets shared many of the same legal and policy issues, the Commission
concluded that a supplementa generic proceeding would be the most efficient method for resolving these
common issues. Common issues resolved in the generic docket were then applied in each individua
docket.

To fulfill the statute’ smandates, the Commiss onsegmented eachindividua docket into four phases.
In Phase |, the Commission conducted a hearing onthe business separation plan through which the utility
proposed to divide itself into a power generationcompany, atransmission and delivery company, and an
affiliated retall dectric provider. In Phase 11, the Commission conducted a hearing to project the amount
of the utility's stranded costs when retaill competition begins on January 1, 2002. Tex. UTiL. CODE §
39.201(g). InPhaseslil and IV, the Commission conducted hearings to determine the actual rates the
transmission and ddivery company could charge retalers.

TheLegidatureprovided that those utilitiesthe Commissonidentified ashavingpotentidly stranded
costs in an April 1998 Report to the Texas Senate Interim Committee on Electric Utility Restructuring
(1998 ECOM Report) should use mitigation tools to reduce these potentid costs. Tex. UTiL. CoDpE 8§
39.254. Inthisreport, the Commission estimated that TXU had potentidly two billion dollarsin stranded
costs, created primarily by TXU'’ sinvesment inthe Comanche Peak nuclear plant. Based onthisestimate,
TXU began mitigation efforts by shifting depreciation from transmisson and delivery assets to generating

assetsand by applying excess earnings to reduce book vaue. See Tex. UTiL. CoDE 88 39.254, 39.256.
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Before stting rates the transmissonand ddlivery company could charge in2002, the Commission
updated the 1998 ECOM Report in 2001 and concluded that market forces, particularly the surge in
natura gas prices, had dramaicdly impacted TXU’s projected stranded costs. Under the new update,
the Commission estimated that TXU now had negative stranded costs in excess of two billion dollars. In
other words, TXU’s investment in the Comanche Peak nuclear plant, once a lidility, had now become
profitable because the cost of generating dectricity from naturd gas plants exceeded that of generating
eectricity from nuclear plants.

Consumersand retall dectric providers, who hadintervenedinthe proceeding to determine the cost
of sarvice rates for the unbundled transmissonand delivery companies, argued that because TXU’sand
certain other utilities updated stranded cost estimates were negative, the Commission should make
adjustmentsfor excess mitigation costs when setting transmisson and delivery charges. TXU argued that
the Commissonhad no authority to revise its stranded cost estimates because the statute did not authorize
the Commisson to update the 1998 ECOM Report except for CTC setting purposes or to revisit the
mitigation issue until the true-up proceeding in 2004. The Commisson disagreed; and on November 9,
2000, it determined in the generic docket that utilities with substantia negative stranded costs estimates
should stop redirecting depreciation expense and goplying annud excess earnings to reduce stranded
generation assets.

On June 5, 2001, the Commission gpplied thisruling to TXU in an interim order issued in TXU's
individua docket. The Commisson found that TXU should discontinue mitigation because its updated

ECOM andyssreflected that TXU presently had a negative $2.7 billioninstranded costs. Because TXU
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had dreedy redirected $798 million in depreciation expense, the Commissioningtructed TXU to reassign
the expense back to transmissonand distribution assets. Smilarly, because TXU had previoudy gpplied
$888 million in excess earnings to generation assets, the Commission further directed that those excess
earnings be returned to ratepayers as credits on monthly bills over a seven-year period.

TXU promptly petitioned this Court to mandamus the Commission to rescind itsJune 5 order and
subsequently sought Smilar relief from the Travis County district court as well. TXU aleges that by
disregarding the statutory scheme, the Commissionwill cause competitionto develop “differently” than the
Legidature intended, and that this difference will cause irreparable harm because it will impact the ability
of TXU’ s affiliated retall eectric provider to compete during deregulation’sfirst years. The district court
has not acted on TXU'’s petition.

While the mandamus proceeding was pending here, the Commissonissued itsfind order inTXU'’s
docket on October 3, 2001. This order addressed numerous issues raised during the four phases of the
proceeding, and it dso incorporated the June 5 ruling on excess mitigation. TXU sued the Commissonin
Travis County digtrict court on December 17, 2001, for judicid review of thefind order. See Tex. UTIL.
CobpE § 15.001; Tex. Gov'T CobE § § 2001.145, 2001.171.

I

| agreewithJustice HEcHT and JusTice BrisTER that this Court hasjurisdictionto mandamus the
individud members of the Public Utility Commission. But | differ with Justice HECHT' s conclusion that
we should exercise that authority inthis case, and | do not reach the question of whether the Commission

has abused its discretion, which isthe basis of JusTice BRISTER’S opinion.
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In my opinion, TXU hasnot shown thet rdlief is unavallable in the didrict court. Theissues TXU
raisesinitsappeal to the didtrict court are the same that it presents here. Justice HECHT arguesthat even
if thisis so, the ditrict court cannot prevent irreparable harmbecause it cannot act before the second phase
of deregulaion begins on January 1, 2002. But on thisrecord, | cannot determine that irreparable harm
will befdl TXU if we do not act.

Admittedly, mandamus is a more expeditious remedy than apped, but the delay inherent in the
appdlate processis ordinarily not sufficdent reason to justify usto act. Walker, 827 SW.2d at 842. In
its harm andysis, TXU urges that the Commission’s erroneous actions will cause competitionto unfold in
amanner different from that contemplated by the L egid ature with unknown but irreparable consequences.
Thus, TXU argues that we should mandamus the Commissoners to preserve the integrity of the
Legidature splanfor deregulation. Our mandamusauthority, however, isnot agenera, supervisory power.
See Tex. Gov’' T CobE § 22.002(a); Popev. Ferguson, 445 S.W.2d 950, 953 (Tex. 1969). Our exercise
of the power “isjudtified only when parties stand to lose their substantid rights” Walker, 827 SW.2d at
842, that is, rightspersonal to the party seeking rdief. If mandamus werejustified whenever agovernment
officdd or a lower court misread a statute, mandamus would supplant appeal as the norma avenue for
datutory interpretation.

Moreover, TXU itsdf hasnever, inany brief, motionor argument, asked this Court to expedite this

proceeding or act to meet any prescribed deadline.? Moreimportantly, if TXU candemonstrateimmediate,

2 Justice Hecht questions why | do not address Reliant Energy’s Petition for Mandamus, suggesting that it
articulates reasons for expedited action in this case. It doesnot. Reliant did file amotion to expedite its own Petition
for Mandamus by consolidating it with TXU’s because the two petitions addressed the same issues. Reliant’s
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irreparable harm, the didtrict court is authorized to grant an immediate stay in TXU's apped. See Tex.
UTiL. Copk § 15.04. While any stay the district court issues may itself be stayed if the Commisson
appeds the order, see Pub. Util. Comm’'n v. Coalition of Cities for Affordable Utility Rates, 776
SW.2d 221, 222 (Tex. App.--Austin 1989, no writ), the appel late court canitsdf grant astay if necessary
to preserve the subject matter of the appeal and protect itsown jurisdiction. See City of Dallasv. Wright,
36 S.W.2d 973, 975 (Tex. 1931); Riverdrive Mall, Inc. v. Larwin Mortgage Investors, 515 SW.2d
2, 4 (Tex. Civ. App.--San Antonio 1974, writ ref'd n.r.e)). The lower courts thus have ful authority to
review and correct any errors that TXU alleges and provesand to protect it fromirreparable harm during
that process.

JusTiceE HECHT argues a some length that this case issmilar to Perry v. Del Rio, _ SW.3d
_ (Tex. 2001). Butin Perry, two district courts each asserted jurisdiction over the same partiesin the
same dispute, working againgt a deadline imposed by a three-judge federa court. Only this Court could
timely determine which of the two courts had the dominant jurisdiction to proceed because the deadline
amply did not leave roomfor norma appellate remedies. Here, only onedigtrict court hasjurisdiction, and
it has full authority to resolve TXU's complaints.

Justice HECHT damsthat | “ignore]] precedent” because we have granted mandamus before, in
discovery disputes and other matters. And hepointsto our holdingin CSR, Ltd. v. Link, 925 SW.2d 591

(Tex. 1996), that “exceptiond circumstances may make aright of appeal inadequate.” In al these cases,

Motion to Consolidate and Expedite asserts that “[i]t is in the public interest to address and resolve those issuesin
an expedited and consolidated fashion as they concern both Reliant and TXU,” but it does not ask this Court to act
on either petition by a certain date.



however, we granted conditiona mandamus againgt atria court that had dready ruled. Here, of course,
thetrid court has jurisdiction but has not yet made a decision.

Nor isthis case Smilar to threerelated cases we recently considered invalving securitizationbonds,
a legidatively-created finandng mechanism dlowing an electric utility to issue low-cost bonds to retire
certain debtsknown as “regulatory assets” TXU Electric Co. v. Pub. Util. Comm’'n, 51 SW.3d 275
(Tex. 2001). The deregulation statute expresdy provided for an interlocutory appeal of these decisons
todigtrict court, and it directed that both the district court and this Court should determine the appeals “as
expeditioudy as possible with lawful precedence over other matters.” Tex. UTiL. Cope 8 39.303(f). In
al other cases, however, PURA requiresthat each Commission proceeding under section 39 be conducted
asacontested case proceeding under the APA. Tex. UTiL. Cobe 8 39.003. On no other issue, including
the one before us today, did the Legidature provide for an expedited review of any aspect of the
deregulation process. | would not circumvent the Legidature s scheme for orderly review when an

adequate legd remedy is avallable.

For the foregoing reasons, and without addressing whether the Commission has abused its

discretion, | would deny Relator’ s petition for writ of mandamus.

Thomas R. Phillips
Chief Judtice

Opinion Delivered: December 31, 2001
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