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JusTice BAKER delivered the opinion of the Court, in which Justice HecHT, JusTicE OWEN, JUSTICE
JEFFERSON and JusTiCE RODRIGUEZ joined.

Justice O'NEeiLL filed a dissenting opinion, in which CHIEF JusTICE PHILLIPS, JusTICE ENOCH, and
JUSTICE HANKINSON joined.

Theissuein this case is whether limitations bars the plaintiff’ smedicd mdpractice dams. Ronad
Moss sued Dr. Harshad G. Shah, daming Dr. Shah negligently performed surgeryonMoss' sright eye and
neglected to provide adequate follow-up treatment. Thetria court granted Dr. Shah' s summary-judgment
motion, which aleged that Moss did not file suit within two years of the tort or breach, asthe Medical
Liability and Insurance Improvement Act requires. See Tex. Rev. Civ. STAT. art. 4590i, 8 10.01. The
court of gppeds hdd that M oss sdams were not barred, reversed the judgment, and remanded the cause
to thetria court. 7 SW.3d 690, 694. We disagree and hold that article 4590i section 10.01 bars both

Moss s negligent surgery and negligent follow-up trestment clams. Accordingly, we reverse the court of



gopeds judgment and render judgment for Dr. Shah.

I. BACKGROUND

On May 9, 1991, Moss first saw Dr. Shahafter another eye doctor diagnosed a detached retina
inMoss'sright eye. On June 21, 1991, Dr. Shah surgicdly implanted a scleral buckle to keep Moss's
retinain place. Maoss continued to have problems with his vison after the surgery, but Dr. Shah warned
him that removing the scleral buckle could result in another retina detachment. Moss visited another
specidigt for anopinionabout hisblurred vison. And, based onthat speciaist’ srecommendation, Dr. Shah
removed the scleral buckle on November 28, 1992.

Moss saw Dr. Shahfivetimesfor post-surgery “recheck” vists, the firgt vist occurring two weeks
after the November 1992 surgery. Moss then saw Dr. Shah twice in January 1993 for “one month
recheck” vigtsand once in May 1993 for a“three month recheck” vist. Findly, Moss vigted Dr. Shah
on October 21, 1993, for afina recheck vist.

Moss did not vigt Dr. Sheh again until a“yearly exam” on November 22, 1994. At that time,
Maoss complained about a“new floater” in his vison that appeared snce the last recheck visit. Dr. Shah
discovered that Moss' sretina had again detached. Consequently, Dr. Shah repaired the second detached
retina on December 12, 1994. But Moss still complained about blurred vision after that surgery. And,
despite several other proceduresand eventud cataract surgery, Maoss eventudly lost Sght in hisright eye.
Moss vidted Dr. Shah for the last time on July 24, 1995, when Dr. Shah told Moss he could do nothing
more to improve hisvison.

Moass notified Dr. Shah about his mapracticedamson April 19, 1996, and filed suit on June 28,



1996. In his petition, Moss clams Dr. Shah, in November 1992, negligently removed the sclerd buckle
that Dr. Shah previously implanted to repair Moss s detached retina. Hefurther alegesthat Dr. Shahdid
not adequately monitor Moss's eye following the surgery. Specifically, Moss clams that Dr. Shah's
negligent surgery and failure to carefully monitor Moss's conditiononaweekly or monthly basis to detect
and prevent further retina detachments caused the eventua blindnessin hisright eye.

Dr. Shah moved for summary judgment, dlaiming that the two-year statute of limitationsin article
4590i section 10.01 barsMoss'sclams. Dr. Shah dleged that Moss should have filed suit within two
years after November 28, 1992, the date Dr. Shah surgicaly removed the scleral buckle. In response,
Moss presented Dr. Conrad Moore' s dfidavit as expert summary-judgment evidence. Dr. Mooreopined
that Moss's past experiences with aretind detachment and tearsrequired Dr. Shahto provide Mosswith
careful and continuous follow-up treatment. He stated that the “remova of the sclerd buckle, without
careful follow-up onaweekly or monthly basis theresfter” was a deviation from the standard of care and
caused Moss s second retina detachment. Dr. Shah then supplemented his summary-judgment evidence
withhisown affidavit wherein he stated that he did not provide M oss witha continuing course of trestment
after the November 1992 surgery. He explained that Moss s retina was attached after that surgery and
thus further continuous treatment was unnecessary. Dr. Shah aso claimed that Moss's visits from
November 1992 through November 1994 were routine periodic checkups. The trid court granted
summaryjudgment for Dr. Shah. M ossappeal ed, arguingthat his clams are not time-barred because
Dr. Shah engaged in anegligent course of treatment for Moss's eye problem that continued until his last
officevigt onduly 24, 1995. The court of appeds agreed and reversed the trid court’ sjudgment, holding

that limitations did not bar Moss s negligencedams. 7 SW.3d at 694. The court relied on the part of



section 10.01 that provides that limitations begins to run from the date the medica treatment thet is the
subject of the clam iscompleted. Tex. Rev. Civ. STAT. art. 4590i, § 10.01.
We granted Dr. Shah' spetitionfor review to determine if article 4590i section 10.01 bars Moss's

medica negligence dams.

[I. THEPARTIES’ CONTENTIONS

Dr. Shah argues that Moss' s two medicd-negligence clams are time-barred under article 4590i
section 10.01. Firg, he argues that limitations bars Moss's negligent-surgery claim because the surgery
occurred on an ascertainable date and thus limitations runs from that dete for any resulting injuries. See
Earle v. Ratliff, 998 SW.2d 882, 887 (Tex. 1999) (holding that limitations began on surgery date
because the plaintiff did not alege post-surgica negligence); Gormleyv. Stover, 907 S.W.2d 448, 449-50
(Tex. 1995) (same). Specificdly, Dr. Shah contends, Moss s negligent-surgery clam is barred because
his suit was not brought within two years after the November 1992 surgery.

Second, Dr. Shaharguesthat limitations so barsMoss' s negligent follow-up treetment daim. He
contends that Moss s dlegation that Dr. Shah should have ordered weekly or monthly exams after the
surgery does not establish a course of treatment, because this Court has hed that “*[w]hile the fallure to
treat a conditionmay wdl be negligent, we cannot accept the self-contradictory propositionthat the falure
to establish a course of trestment is a course of treatment.”” Bala v. Maxwell, 909 S.W.2d 889, 892
(Tex. 1995) (quoting Rowntreev. Hunsucker, 833 S.W.2d 103, 108 (Tex. 1992)). Dr. Shah urgesthat
limitations could run only from dates Moss actudly visted the office. Therefore, the last date Dr. Shah

could have breached any duty to provide additiona follow-up care was on October 21, 1993, the last
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recheck visit. Dr. Shah further maintains that the November 22, 1994, visit when he discovered Moss' s
second retina detachment was not part of any course of treatment because it was only ayearly exam.

In response, Moss argues that limitations runs from the last day Dr. Shah trested Moss for eye
problems and not the November 1992 surgery date. He contends that Dr. Shah engaged in a course of
treatment for Moss' sretina problems from the November 1992 surgery date until July 24, 1995, the last
time Dr. Shah saw Moss. Moss maintains that the November 1992 surgery removing the sclerd buckle,
coupled with the inadequate follow-up care and monitoring, caused hisinjury. Therefore, the two-year
limitations period did not begin to run until the last date Dr. Shah saw Moss. See Tex. Rev. Civ. STAT.
art. 4590i, § 10.01.

Additiondly, Moss contends that Dr. Shah was not entitled to summary judgment on Moss's
fraudulent-conced ment daim because Dr. Shah’ ssummary-judgment motiondid not discussthis alegation.
Moss dso arguesthat goplying section 10.01 to bar hisdamsviolatesthe Texas Condtitution’ sopen courts

provison. SeeTex. ConsrT. art. |, 8 13.

1. APPLICABLE LAW
A. LIMITATIONSFOR M EDICAL NEGLIGENCE CLAIMS
Artide 4590i section 10.01 measuresthe limitations period for medica negligencedams fromone
of three dates: (1) the occurrence of the breachor tort, (2) the last date of the relevant course of treatment,
or (3) the last date of the rlevant hospitdization. Tex. Rev. Civ. STAT. art. 4590i, § 10.01; Husain v.
Khatib, 964 S.\W.2d 918, 919 (Tex. 1998). A plaintiff may not choose the most favorable date thet fals

withinsection 10.01's three categories. Husain, 964 SW.2d at 919. Rather, if the date the alleged tort



occurred isascertainable, limitations must beginonthat date. Earle, 998 SW.2d a 886. And if the date
is ascertainable, further inquiry into the second and third categoriesis unnecessary. Husain, 964 S.W.2d
at 919; Kimball v. Brothers, 741 SW.2d 370, 372 (Tex. 1987).

However, there may be ingtances when the exact date the dleged tort occurred cannot be
ascertained. The second category in section 10.01 contemplates such aStuation “wherein the patient’s
injury occurs during a course of trestment for aparticular conditionand the only reedily ascertainable date
isthe last day of trestment.” Kimball, 741 SW.2d at 372. But before the last trestment date becomes
relevant to determining when limitations begins, the plantiff mugt establish a course of treetment for the
dlegedinury. Rowntreev. Hunsucker, 833 S.W.2d 103, 105 (Tex. 1992). Moreovey, if the defendant
committed the alleged tort onan ascertainable date, whether the plaintiff established a course of trestment

isimmeterid because limitations begins to run onthe ascertainable date. Husain, 964 SW.2d at 919-20.

B. FRAUDULENT CONCEALMENT

Fraudulent concedl ment in medical-negligence cases estops a hedlth-care provider fromrdyingon
limitationsto bar aplantiff’sdam. Borderlon v. Peck, 661 S.\W.2d 907, 909 (Tex. 1983). Theplantiff
must show the hedth-care provider actudly knew awrong occurred, had a fixed purpose to conced the
wrong, and did conceal the wrong from the patient. Earle, 998 SW.2d at 887. Fraudulent concea ment
talls limitations until the plantiff discovers the fraud or could have discovered the fraud with reasonable
diligence. Velsicol Chem. Corp. v. Winograd, 956 SW.2d 529, 531 (Tex. 1997).

In Borderlon, this Court held that articdle 4590i section 10.01 “does not abolish fraudulent

concedment as an equitable estoppel to the affirmative defense of limitations” Borderlon, 661 SW.2d



at 909. A plantiff who asserts fraudulent concedl ment to avoid summary judgment on limitations grounds

must raise afact issue that would support this assertion. Earle, 998 S.\W.2d at 888.

C. THETEXASCONSTITUTION’S OPEN COURTS PROVISION

The Texas Condtitution guaranteesthat persons bringingcommon-law daims will not unreasonably
or abitrarily be denied accessto the courts. Tex. Const. art. 1, 8 13 (“All courts shdl be open, ad
every person for an injury done him, in his lands, goods, person or reputation, shall have remedy by due
course of law.”); Earle, 998 S.W.2d at 889; Jenningsv. Burgess, 917 SW.2d 790, 793 (Tex. 1996).
A datute that unreasonably or arbitrarily abridges a person’s right to obtain redress for injuries another
person’ s harmful act causesis an uncongtitutional due-course-of law violaion. Earle, 998 S.W.2d at 889;
Jennings, 917 SW.2d a 793. Consequently, our Congtitution’ sopen courts provisionprotectsa person
fromlegidative actsthat cut off a person’ sright to sue beforethere is a reasonable opportunity to discover
the wrong and bring suit. Neaglev. Nelson, 685 S.W.2d 11, 12 (Tex. 1985). Andthe Legidature cannot
abrogate the right to bring a well-established common-law claim without showing that the statute's
objectives and purposes outweigh denying the condiitutiondly guaranteed right of redress. Weiner v.
Wasson, 900 S.W.2d 316, 318 (Tex. 1995); Sax v. Votteler, 648 S\W.2d 661, 665-66 (Tex. 1983).

To establishanopen courtsviolationinanarticle 4590i case, alitigant mugt first showa cognizable,
common-law clam that article 45901’ s limitations provisonrestricts. See Jennings, 917 SW.2d at 793.
Then, the litigant must show the restrictionis unreasonable or arbitrary when balanced againg the statute's
purpose and basis. Jennings, 917 SW.2d at 793; Sax, 648 SW.2d at 666. The limitations provison

in article 45901 section 10.01 does not violate the open courts guarantee if the plaintiff had a reasonable



opportunity to discover the dleged wrong and bring suit before the limitations period expired. Earle, 998

SW.2d at 888; Jennings, 917 SW.2d at 794.

D. SUMMARY-JUDGMENT STANDARD OF REVIEW

The standard for reviewing asummary judgment under Texas Rule of Civil Procedure 166&(C) is
whether the moving party carried its burden of showing that thereisno genuine issue of materid fact and
that judgment should be granted as a matter of law. Lear Segler, Inc. v. Perez, 819 SW.2d 470, 471
(Tex. 1991). A defendant moving for summary judgment on agtatute of limitationsaffirmative defensemust
prove condusively that defense’ sdements. Velsicol Chem. Corp., 956 SW.2d at 530. Inreviewing a
trid court’s summary judgment, we resolve dl doubtsagaingt the movant, and we view the evidenceinthe
light most favorable to the nonmovants. KPMG Peat Marwick v. Harrison County Hous. Fin. Corp.,
988 SW.2d 746, 748 (Tex. 1999); Lear, 819 SW.2d a 471. Additiondly, in determining whether a
disputed materia fact issue exists, we take as true evidence favorable to the nonmovant. American

Tobacco Co., Inc. v. Grinnell, 951 SW.2d 420, 425 (Tex. 1997).

V. ANALYSIS
A. NEGLIGENT SURGERY CLAIM
The court of appeals determined that the second retina detachment occurred some time between
the November 1992 surgery and Moss's yearly office visit in November 1994. 7 SW.3d at 692.
Consequently, the court of appeals concluded that the tort date is unascertainable, and thus, it applied

section 10.01' s course-of - treatment completion doctrine to determine the date whenlimitations beganto



run. 7 SW.3d at 692. We disagree with the court of appedls andysis.

Moss spetitiondlegestwo dams negligent surgery and negligent follow-up trestment. Thedate
Dr. Shah removed the sclerd buckle is known — November 28, 1992. Thus, the court of appeals
erroneoudy agpplied a course-of-treatment analyss to conclude that limitations does not bar Moss's
negligent-surgery dam. See 7 SW.3d at 692.

Whenthe date of the aleged tort or breach s ascertainable, limitations begins to run fromthat date.
Husain, 964 SW.2d at 919; Kimball, 741 SW.2d at 372. This rule gpplies even if the exact date on
which the injury occurred is unknown. Husain, 964 SW.2d at 919. If the date the doctor’s aleged
negligence took place can be ascertained, then there are no doubts to resolve and we must measure
limitations from that date. Husain, 964 S.W.2d at 919. Here, because the dleged negligent-surgery tort
date is ascertainable, and because Moss did not file suit within two years of that date, article 4590i section

10.01 bars Moss s negligent- surgery clam.

B. NEGLIGENT FoLLoOw-UP TREATMENT CLAIM
The court of appeds determined that the summary-judgment evidence demonstrated a course of
treatment that Dr. Shah administered for Moss s retina problems. 7 SW.3d at 693. It further concluded
that, because there was some evidence that the November 1994 vist related to the continuing reaionship
betweenDr. Shahand Mossto treat M oss sretind problems, therewas afact issue about whenthe course
of treatment ended. 7 SW.3d at 694. It thus rejected Dr. Shah's argument that the last date on which
limitations could begin for Moss's negligent follow-up treatment claim was October 21, 1993, the last

recheck vigt. 7 SW.3d a 694. Again, we disagree with the court of gpped’ s andysis.



The court of appeds dignissed Dr. Shah's argument that the same analysis we applied to the
plantiffs damsinHusain and Rowntree gppliesto Moss snegligent follow-up trestment daim. 7 S.W.3d
at 694. Ingtead, it concluded these cases are distinguishable because they involved an dleged duty to
perform specific tests during specific office vigts rather than an dleged duty to monitor or continue
treatment. 7 SW.3d at 694. The dissent aso concludesthat Husain and Rowntree do not gpply for the
sanereason.  SW.3dat . Butthecourt of gppeas and dissent’ sdistinction ignorestherule gpplied
in those cases; that is, if the date the aleged tort or breach took place is ascertainable, a course-of-
trestment andyssisimmeaterid to determining when limitations begins to run.

In Rowntree, the plaintiff dleged that the doctor did not diagnose, monitor, and otherwise properly
treat her occluded artery when he treated and prescribed medication for her high blood pressure. 833
SW.2d a 104. This Court had to determine if the plaintiff’ staking the prescribed medication created a
course of treetment absent any other officevidtsor medica services. Rowntree, 833 S.W.2d at 104. We
concluded there was no course of treatment because the plaintiff’s allegation was her doctor breached a
duty to perform certain exams that would have detected the occluded artery. Rowntree, 833 S.W.2d at
108. Thus, we held that limitations began to run on the last date the doctor actudly saw the plaintiff and
had the opportunity to perform his aleged duties. Rowntree, 833 SW.2d at 108.

Further, in Husain, the plantiff dleged that her doctor was negligent in not performing certain
medica exams, after she complained about alump inher breast, to detect her breast cancer. 964 SW.2d
at 919. We concluded that the dates on which the doctor’ s aleged negligence took place were readily
ascertainable because the doctor did not performthe necessary examsduringspecific officevigts. Husain,

964 SW.2d at 919. Moreover, we held that, because the doctor’s aleged negligence occurred on
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ascertainable dates, “it [was] therefore immateria whether [the doctor] established a course of treatment
for [the patient’s condition].” Husain, 964 SW.2d at 919.

This Court’ shaldinginKimball isalso ingtructive. 741 SW.2d at 372. In that case, the plaintiff
was admitted into the hospital for chest pains. His surgery was postponed, however, because the
defendant doctor was unable to intubate and the plantiff suffered respiratory and cardiac fallure. After this
incident, the doctor performed no other procedures on the plaintiff and did not see him again though the
plantiff stayed in the hospitd for Sx more days. Kimball, 741 SW.2d at 372. The plantiff sued the
doctor for negligence two years after the last day he stayed in the hospitd. This Court affirmed the trid
court’s summary judgment for the doctor on limitations grounds, concluding that the precise date of the
dleged tort was ascertainable fromthe case’ sfacts. That is, the dleged tort occurred on the only datethe
doctor had contact with the plaintiff. Accordingly, we held that the plaintiff could not invoke the second
or third categories in section 10.01 to measure the limitations period and, therefore, the damswere time-
barred. Kimball, 741 SW.2d at 372.

That a course-of-treatment andyss is immaterid if the tort date is ascertainable is further
exemplified in Chambers v. Conaway, a case upon which Moss relies. See 883 SW.2d 156 (Tex.
1993). There, theplaintiff dleged that her doctor did not diagnose her breast cancer despite her complaint
about alump in her breast and her numerous vigits to the doctor for ailments unrelated to that complaint.
Chambers, 883 SW.2d at 159. Theplantiff presented summary-judgment evidence etablishing that her
doctor had a duty to perform follow-up tests and to monitor any conditions of which he had notice —
induding alump in the plaintiff’ s breest. Chambers, 883 SW.2d at 158. We concluded that the doctor

dlegedly breached this duty on the specific dates when the plaintiff visited the doctor. Chambers, 883
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SW.2d a 159. Because the tort dates were ascertainable, we refused to apply a course-of-treatment
andyss, and we hdd tha limitations began to run from the date the plaintiff last saw the doctor.
Chambers, 883 S.\W.2d at 159; see also Bala, 909 S.W.2d at 892 (holding that doctor could have
breached duty to conduct follow-up medica tests only when he examined the plantiff on gpecific dates and
thus limitations ran from the plaintiff’s last office vigt).

Here, Moss's expert’s dfidavit opines that Dr. Shah had a duty to provide careful follow-up
trestment onaweekly or monthly basis after he surgically removed the sclerd buckle in November 1992.
We must takethisevidenceastrue. See American Tobacco Co., 951 SW.2d at 425. Accordingly, we
assume that the proper standard of care was as Moss's expert opined — weekly or monthly follow-up
vigtsafter the November 1992 surgery. Applying the duty the alleged standard of careimposes, wewould
concludethat limitations beganto run each time Dr. Shah saw Moss, beginning with the first post-surgery
vigt inNovember 1992. Thisisbecause Dr. Shah breached thealeged duty to provideweekly or monthly
follow-up trestment on every date he actualy saw Moss. See Husain, 964 SW.2d at 919; Rowntree,
833 S\W.2d a 108. But we view the summary-judgment evidence in the light most favorable to Moss.
See KPMG Peat Marwick, 988 SW.2d at 748; Lear, 819 SW.2d at 471. Therefore, thelast dateDr.
Shah could have ordered additiona weekly or monthly office vigts was during the last recheck vist on
October 21, 1993.

The court of appeds and the dissent arrive at a contrary conclusion and hold that the yearly exam
in November 1994 was part of Dr. Shah's course of treatment for Moss sretinaproblems. ~ SW.3d
a_;7SW.3dat 694. However, the court of appeals and the dissent’ s course-of-trestment analysis

ignorestherule that, if the date the alleged negligence occurred is readily ascertainable, whether a course
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of trestment existed isimmaterid. Husain, 964 SW.2d at 919-20; Chambers, 883 SW.2d at 159. And
it ignoresthat it is the breach of the duty the alleged standard of care imposes— weekly or monthly follow-
up treatment — which, when applied to this case’s facts, dictates when limitations began to run. See
Husain, 964 S.W.2d at 919-20; Chambers, 883 SW.2d at 159. Moss smedical records demonstrate
that Moss's lagt “recheck” vigt was on October 23, 1993, and Dr. Shah did not diagnose the second
detached retina until Moss visted Dr. Shah more than twelve months later on November 22, 1994.
Because of the standard of care aleged, the last date Dr. Shah could have breached the aleged duty to
provide weekly or monthly visits was on October 23, 1993. Consequently, the November 22, 1994 visit
isimmaterid to our Satute-of-limitations andyss.

Additiondly, the dissent incorrectly suggests that Kimball’ s language supportsthe conclusonthat
limitations runs from the completion of Moss sdleged course of treatment. _ SW.3da __. But that
language expresdy dates that article 45901’ s course-of-treatment limitations prong applies only if “the
patient’s injury occurs during a course of trestment for a particular condition and the only reedily
ascertainable date is the last day of treetment.” Kimball, 741 SW.2d at 372 (emphasis added). Here,
because we must assume Moss' s dleged standard of careistrue and gpply the duty that arisesfrom it to
the facts, we can identify an ascertainable tort date—October 23, 1993. Therefore, we do not apply a
course-of-trestment limitations andysis.

Smilarly, the dissent mistakenly contendsthat Chamber ssupportsthe notion*that, if the applicable
standard of care requiresfollow-up trestment for a particular condition, a physcianmay breachan ongoing
duty to monitor that condition without doing so on any sngledate” ~ SW.3da . But thedissent's

concluson disregards that we declined to apply a course-of-treatment andlyss in Chambers because,
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basad on the duty the plaintiff aleged, we could ascertain the tort date. Chambers, 883 S.W.2d at 159.
Thus, even if the standard of care requires an ongoing duty to monitor, we do not gpply the course-of-
trestment limitations provison if we can ascertain the tort date.

Accordingly, we conclude that the last date on which Dr. Shah could have breached his dleged
duty to provide more frequent follow-up treatment was on October 23, 1993. Because Mossfiled suitin
June 1996, more than two years after Dr. Shahdlegedly neglected to provide the proper follow-up care,

limitations barsthisclam. See Tex. Rev. Civ. STAT. art. 4590i, § 10.01.

C. FRAUDULENT CONCEALMENT

Mass argues that limitations does not bar his clams because Dr. Shah fraudulently concedled the
negligent nature of the November 1992 surgery and the follow-up treatment. Maoss clams that when Dr.
Shah diagnosed the second retina detachment inNovember 1994, Dr. Shah actudly knew he committed
mal practiceinremovingthe sclera buckle. And Mosscontendsthat Dr. Shah' sexplanationsabout Moss's
blurred visonafter the surgery for the second retina detachment were designed to conceal this negligence.
Moreover, Moss argues that Dr. Shah's summary-judgment motion did not consder his fraudulent-
concedment alegations, and therefore, the court of appeas decision to remand the case should stand.

Moss's contention that Dr. Shah’'s summary-judgment motion did not consider his fraudulent-
concedment daim iswithout merit. To avoid summary judgment on limitations grounds, Moss must have
raisedafactissueto support his fraudulent-conceal ment assertion. See Earle, 998 S.W.2d at 888; Baptist
Mem'| Hosp. Sys. v. Arredondo, 922 SW.2d 120, 122 (Tex. 1996). Moss had to raise a fact issue

showing Dr. Shahknew M oss had beenwronged and conceal ed that fact to deceive him. See Earle, 998
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S.\W.2d at 888.

Here, the only summary-judgment evidence M ossreliesuponto support hisfraudul ent-conceal ment
dlegationishis fidavit and parts of his depostion testimony. The affidavit, however, does not dlege any
facts suggesting that Dr. Shah knew, after the November 1992 surgery, that he was negligent and that he
conceded this known wrong to deceive Moss. The affidavit only statesthat Dr. Shah told Moss, before
the November 1992 surgery, that Moss's eye had healed and the sclera buckle could be removed.
Moreover, Dr. Shah's deposition testimony indicates that before the November 1992 surgery, Dr. Shah
told Mass about the risks in removing the scleral buckle. Both the affidavit and the deposition testimony
indicatethat after the second retina-detachment surgery in 1994, Dr. Shah told Moss that he needed time
to heal and his blurred vison should improve. But this evidence does not show, or even suggest, that Dr.
Shah made these assurances to concea aknown wrong or to deceive Moss. SeeEarle, 998 SW.2d at
889 (holding affidavit gating that the doctor told the patient surgery would improve his condition and was
needed for reasons that |ater showed not to be true was not evidence that the doctor knew the statements
were fase when he made them and intended to concea a known wrong).

Accordingly, Moss s summary-judgment evidence did not raise afact issue demondrating thet Dr.
Shahknew about the aleged negligence and that he conced ed thiswrongto decelve M oss. Because Moss
did not raiseafact issue to support his fraudulent-concealment clam, the limitations period was not tolled

and limitationsbars Moss sclams. See Earle, 998 S.W.2d at 889.

D. OpPEN COURTS CHALLENGE

Moss dso argues that our Condtitution’s open courts provison precludes article 4590i section
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10.01 from barring his negligence clams. See Tex. Const. art. |, 8§ 13. Moss did not learn about the
second retind detachment until dmost two years after Dr. Shah removed the scleral buckle. He then
waited an additiona seventeenmonths beforefiling suit. But Moss contends that the two-year limitations
period should not bar his clams, because he did not know there was a causal connection between Dr.
Shah's conduct and Moss s eventud blindness until after hisfina office vigt with Dr. Shah in July 1995.

Moss' snegligencedams againgt Dr. Shah reflect well-established medical ma practice common-
lawv dams See Jennings, 917 SW.2d at 793. We have dready concluded that article 4590i section
10.01 barsthese clams. Therefore, it was Moss s burden to raise afact issue demonstrating that he did
not have a reasonable opportunity to discover the dleged wrong before the limitations period expired so
that the open courts guarantee gpplies. See Earle, 998 S.W.2d at 889.

The summary-judgment evidence shows Maoss knew, even before the November 1992 surgery,
that removing the scleral buckle could result in another detached retina. It also establishes that Moss had
post-surgery visonproblems indicating the possibility of another detached retina. The summary-judgment
evidence further demonstrates that Moss continued to have vison problems from October 1993, when
Moss had hislast recheck vigt and limitations began to run on his negligent follow-up trestment clam, to
November 1994, when Dr. Shah diagnosed the second retina detachment. And those vison problems
remained evenafter the second retina-detachment surgery. Accordingly, the summary-judgment evidence
demonstrates M oss had a reasonable opportunity to discover the aleged wrong and bring suit within the
two year limitations period.

Additiondly, evenif wetake astrue Moss s assertion that he could not have sued within the two-
year limitations period because he did not discover Dr. Shah's negligence until his last office vigt in duly
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1995, the open courts provision does not save Moss sclaims. A plantiff may not obtain relief under the
open courts provisonif he does not use due diligence and sue within a reasonable time after learning about
the alleged wrong. Voegtlin v. Perryman, 977 SW.2d 806, 812 (Tex. App.—Fort Worth 1998, no
pet.); Fiorev. HCA Health Servs. of Tex., Inc., 915 SW.2d 233, 237 (Tex. App.—Fort Worth 1996,
writ denied).

Here, the summary-judgment evidence shows Moss knew about his dleged injury, the second
detached retinaresulting in Moss sloss of sight, at least seventeen months before he brought suit. Moss
offers no explanation, other than Dr. Shah's aleged fraudulent conceslment, about why he delayed in
bringing suit. And, we have dready rgected Moss s fraudulent-concealment clam. Accordingly, we
concludethat, asamatter of law, Mossdid not file suit within areasonable time after discovering hisinjury.
See Fiore, 915 S.W.2d a 237 (holding open courts provison did not save clams because the plaintiffs
waited a year, without explanation, to bring suit after discovering the doctor’ s misdiagnoss); see also Hall
v. Dow Corning Corp., 114 F.3d 73, 77 (5th Cir. 1997) (gpplying Texaslaw to hald that a fifteen-month
delay was excessive as a matter of law).

Moss did not raise a fact issue establishing that he did not have a reasonable opportunity to
discover the dleged wrong and bring suit within the limitations period or that he sued within a reasonable
time after discovering the dleged wrong. SeeEarle, 998 S.W.2d at 889. Thus, the open courtsprovison

does not gpply to save Moss' s time-barred negligence claims.

V. CONCLUSION

We conclude that article 4590i section 10.01 bars Moss's negligent surgery daim and negligent
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follow-up trestment claim. Dr. Shah’ saleged negligence occurred on ascertainable dates and, therefore,
the court of apped's improperly applied a course-of-trestment andyss. Additiondly, we conclude that
Mossdid not raise afact issue to support his fraudulent-concealment alegation or his contention that our
open courts provison saves his negligence clams. We therefore reverse the court of appeals judgment

and render judgment for Dr. Shah.

James A. Baker, Justice

Opinion ddlivered: December 20, 2001
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