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JUSTICE HECHT, dissenting.

Since a public figure cannot recover damages for defamation without clear and convincing

evidence that the defendant acted with actual malice,  I would hold, like the United States Supreme1

Court  and the courts of thirty-seven states,  that he likewise cannot defeat a motion for summary2 3
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judgment without evidence of the same quality and quantity.  This does not mean that the plaintiff

in such a case must prove actual malice in response to the defendant’s motion for summary

judgment.  It means only that once the defendant has adduced summary judgment evidence that it

did not act with actual malice, the plaintiff, in order to raise a genuine issue of material fact

precluding summary judgment, must produce some evidence that if believed, and without regard to

the defendant’s evidence, would clearly and convincingly show that the defendant did act with actual

malice.  It is not enough for the plaintiff to produce merely some evidence — more than a scintilla

— as it would be in other contexts.

This holding is, in my view, dictated by Rule 166a of the Texas Rules of Civil Procedure,

which requires evidence showing a genuine issue of material fact to defeat a motion for summary

judgment that should otherwise be granted.   Evidence at trial that is less than clear and convincing4
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does not raise an issue of actual malice for a fact finder to decide, and the same evidence should have

no greater effect in summary judgment proceedings.  In keeping with Rule 166a’s policy of

conserving the resources of litigants and courts by sparing them a trial when a party cannot show

how he is going to raise an issue to be determined by a fact finder, a public figure should not be able

to avoid summary judgment in a defamation suit without clear and convincing evidence of actual

malice.

The Court’s answer to these arguments is that applying an elevated evidentiary standard in

summary judgment proceedings is too difficult for Texas trial judges to do.  Yet the federal courts

and courts in thirty-seven of thirty-nine states in which the issue has been decided are doing just that,

and they seem to be managing.  Only two states, Texas and Alaska, refuse to assess summary

judgment evidence by the clear-and-convincing standard.  I do not see why state trial judges in Texas

cannot do what federal trial judges in Texas and state trial judges across America are doing.  I would

abandon the position the Court maintains today and allow Alaska the distinction of being the last

adherent to a rule thoroughly repudiated by American jurisprudence.

The Court’s extended analysis of the summary judgment record in this case shows, I think,

that the plaintiff produced some evidence that the defendant acted with actual malice.  To reach the

contrary conclusion, the Court without admitting it applies a clear-and-convincing standard which,

I agree, plaintiff has not met.  Because I would raise the standard, I would remand the case to give

the plaintiff a fair opportunity to produce clear and convincing evidence of actual malice.

Accordingly, I respectfully dissent.

I
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The United States Supreme Court has held that the First Amendment does not permit “[a]

public figure [to] recover damages for a defamatory falsehood without clear and convincing proof

that the false ‘statement was made with “actual malice” — that is, with knowledge that it was false

or with reckless disregard of whether it was false or not.’”   Moreover, the Supreme Court has held,5

“[j]udges, as expositors of the Constitution, must independently decide whether the evidence in the

record is sufficient to cross the constitutional threshold that bars the entry of any judgment that is

not supported by clear and convincing proof of ‘actual malice.’”   Thus, judges must apply the6

elevated evidentiary standard in deciding motions for judgment as a matter of law (including motions

for directed or instructed verdict and for judgment notwithstanding the verdict) and on appeal.

Because these rules are entailed by the United States Constitution, they govern proceedings in state

as well as federal courts.7

In Anderson v. Liberty Lobby, Inc., the Supreme Court held that Rule 56 of the Federal Rules

of Civil Procedure requires application of this same clear-and-convincing standard to motions for

summary judgment in defamation suits by public figures.   The Court explained:8

Just as the “convincing” clarity requirement is relevant in ruling on a motion
for directed verdict, it is relevant in ruling on a motion for summary judgment.  When
determining if a genuine factual issue as to actual malice exists in a libel suit brought
by a public figure, a trial judge must bear in mind the actual quantum and quality of
proof necessary to support liability under [New York Times Co. v. Sullivan, 376 U.S.



 Id. at 254-255.9

 See supra note 3.10

5

254, 279-280 (1964)].  For example, there is no genuine issue [of material fact
precluding summary judgment] if the evidence presented in the opposing affidavits
is of insufficient caliber or quantity to allow a rational finder of fact to find actual
malice by clear and convincing evidence.

Thus, in ruling on a motion for summary judgment, the judge must view the
evidence presented through the prism of the substantive evidentiary burden.  This
conclusion is mandated by the nature of this determination.  The question here is
whether a jury could reasonably find either that the plaintiff proved his case by the
quality and quantity of evidence required by the governing law or that he did not.
Whether a jury could reasonably find for either party, however, cannot be defined
except by the criteria governing what evidence would enable the jury to find for
either the plaintiff or the defendant: It makes no sense to say that a jury could
reasonably find for either party without some benchmark as to what standards govern
its deliberations and within what boundaries its ultimate decision must fall, and these
standards and boundaries are in fact provided by the applicable evidentiary
standards.9

Because application of the clear-and-convincing standard of proof to summary judgment

proceedings in public-figure defamation cases is required only by federal procedural rules and not

by the First Amendment, state courts are free to apply a lesser standard in denying a defendant

summary judgment, even though they must apply the elevated standard in finally awarding damages.

But because the basic logic of Liberty Lobby is sound — that a genuine issue of fact cannot be raised

without evidence tending to prove that fact, which for actual malice is evidence that is clear and

convincing — courts in thirty-seven states  assess the evidence in summary judgment proceedings10

by the same standard applicable at trial in libel cases or other actions in which plaintiffs face an
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elevated standard of proof.  Nine states have not addressed the issue,  and the decisions in two11

others are inconclusive.   Only this Court, and the courts of one other state, Alaska,  stubbornly12 13

adhere to the rule that a public-figure plaintiff in a defamation case may defeat a defendant’s motion

for summary judgment with evidence of actual malice that is less than clear and convincing, even

though a plaintiff cannot prevail at trial with such evidence.

II

This Court first declined to follow Liberty Lobby eleven years ago in Casso v. Brand.14

Although the relevant language of the Texas summary judgment rule, Rule 166a,  is identical to that15

of the federal summary judgment rule, Rule 56,  the federal rule had been construed to shift the16

burden of producing evidence to the party responding to the motion if the movant asserted that no

evidence favorable to the respondent existed,  while the Texas rule had not.   Thus, in Texas a17 18



 Ante, at ___.19

 Ante, at ___.20

7

plaintiff was never required to respond at all to a defendant’s motion for summary judgment until

the defendant conclusively established his position.  Because application of the Liberty Lobby rule

to Texas procedure was therefore impossible in many cases, the Court declined to follow Liberty

Lobby.  In 1997, however, the Court added subsection (i) to Rule 166a to align Texas procedure with

federal procedure, and now, as the Court acknowledges, any relevant differences are all but

“obviated”.   Consequently, the basis for the Court’s decision in Casso no longer exists.19

Nevertheless, the Court now says, “Casso was also consistent with practical considerations

which remain valid today.”   The Court cites two such considerations.  The first is that applying the20

clear-and-convincing-evidence standard necessarily involves a weighing of evidence that judges

cannot do in ruling on motions for summary judgment.  This is simply untrue.  Application of a

clear-and-convincing standard no more requires a weighing of evidence than application of the usual

scintilla standard.  In cases in which there is no elevated evidentiary standard, a trial judge in

deciding a motion for summary judgment must decide whether the respondent has adduced evidence

that amounts to more than a surmise or suspicion.  When the evidentiary standard is elevated, trial

judges must decide whether the respondent’s evidence meets the higher standard.  The issue is not,

as the Court seems to think, whether the respondent has proved his case or will prevail at trial; the

issue is only whether the respondent has adduced evidence in quantity and quality sufficient to satisfy

the elevated standard, assuming that the evidence is true, and disregarding the movant’s evidence.

This is the very same process that a trial judge uses in every summary judgment proceeding, only
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the bar is raised from evidence that is more than a scintilla to evidence that is clear and convincing.

For its assertion that application of the clear-and-convincing standard necessarily involves

a weighing of evidence, the Court cites two authorities.  The first is Justice Brennan’s dissent in

Liberty Lobby.  The Court completely ignores the majority opinion in Liberty Lobby, which

explained:

Our holding that the clear-and-convincing standard of proof should be taken
into account in ruling on summary judgment motions does not denigrate the role of
the jury.  It by no means authorizes trial on affidavits.  Credibility determinations, the
weighing of the evidence, and the drawing of legitimate inferences from the facts are
jury functions, not those of a judge, whether he is ruling on a motion for summary
judgment or for a directed verdict.  The evidence of the non-movant is to be believed,
and all justifiable inferences are to be drawn in his favor.  Neither do we suggest that
the trial courts should act other than with caution in granting summary judgment or
that the trial court may not deny summary judgment in a case where there is reason
to believe that the better course would be to proceed to a full trial.21

Justice Brennan’s dissent in Liberty Lobby is not the law; the majority opinion is.  The Court’s

refusal to notice the majority opinion is inexplicable.  The only other authority on which the Court

relies is a quote from an opinion of the Alaska Supreme Court, which in turn quoted an opinion of

the New Jersey Supreme Court.   But the New Jersey Supreme Court has since taken the opposite22

view.   Thus, the Court’s conclusion that applying the clear-and-convincing evidentiary standard23

in summary judgment proceedings requires a weighing of evidence that is directly contradicted by

the United States Supreme Court in Liberty Lobby and has for its sole support a dissenting opinion
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in that case and a sentence from an opinion of a court that has since changed its mind.  This Court

should follow the New Jersey Supreme Court and recant.

Moreover, the Court’s conclusion is at odds with reality.  The Court acknowledges that

judges must apply a clear-and-convincing standard in deciding a motion for judgment

notwithstanding the verdict,  and that appellate judges must apply the same standard on appeal.24 25

In neither situation is a judicial weighing of the evidence any more appropriate than with motions

for summary judgment.  How is it that a judge can decide without weighing the evidence whether

it is clear and convincing to defeat a motion for instructed verdict, but cannot decide without

weighing the evidence whether it is clear and convincing to defeat a motion for summary

judgment?   And how have the federal courts and the courts of thirty-seven states managed to apply26

the clear-and-convincing-evidence standard in deciding motions for summary judgment?  Can it

really be that what is standard practice for trial judges in thirty-eight American jurisdictions is

impossible for trial judges in Texas and Alaska?

Second, the Court says that the clear-and-convincing-evidence standard is too “vague” to be

applied to motions for summary judgment.   The standard has long been applied in contexts27
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numerous and varied,  and today is the first time of which I am aware that it has been criticized as28

“vague”.  The Court does not bother to explain why the standard is vague, pronouncing only that its

conclusion is clear.  The use of the standard in so many different contexts seems to me to indicate

rather strongly that it is as understandable and manageable as such things can be.  But assuming the

standard is vague, how does it suddenly become more definite mid-trial, when the defendant moves

for an instructed verdict, or after trial, when the defendant moves for judgment notwithstanding the

verdict, or on appeal?  The Court says that a judge who has witnessed the trial can apply the standard

more easily, but acknowledges in the same paragraph that appellate justices, who of course have not

witnessed the trial, must also apply the standard.   An appellate court, of course, has all the evidence29

before it, but it cannot assess the credibility and demeanor of witnesses.  How is an appellate court’s

review of a “cold” record so different from a trial judge’s review of summary judgment evidence that

one must apply an elevated evidentiary standard and the other cannot do so?  If there is an

explanation, the Court does not attempt it.
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Again, the experience in three-fourths of American jurisdictions, and the necessity of

applying the clear-and-convincing-evidence standard in many contexts that do not permit a weighing

of evidence, come as close as possible to conclusively establishing that the Court’s concerns are

completely unfounded.  One simply cannot maintain in the face of vast national experience to the

contrary that applying an elevated evidentiary standard for summary judgment is unworkable.  Why,

then, does the Court persist in its refusal to apply the plaintiff’s proof standard to motions for

summary judgment?  Only two explanations suggest themselves.  One is that the Court simply does

not trust trial judges to apply the law.  The other is that the Court believes that it is appropriate to put

defendants in defamation cases to the burden and expense of trial even though the public-figure

plaintiff cannot win.  Neither of these explanations can justify the Court’s decision.

III

After rejecting an elevated evidentiary standard for plaintiff’s response in this case to

defendants’ motion for summary judgment, the Court then assesses the evidence by what can only

be an elevated standard.  Not without a lengthy explanation can the Court conclude that the plaintiff

failed to produce any evidence of actual malice.  This was not evidence, the Court says, and neither

was this, or this, or this, or even this, and certainly not this.  Judge Huckabee’s position, quite

simply, is that given the conflicting evidence before him regarding the parents’ conduct, his decision

was justified, and since the defendants knew what that evidence was and acknowledged in their

affidavits that it was important, they cannot have disregarded it without actual malice.  I do not think

Judge Huckabee’s position is clear and convincing, given the several other sources the defendants

consulted before airing their broadcast.  But if every inference must be indulged in Judge Huckabee’s
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favor, as with any other respondent to a motion for summary judgment, I do not see how the Court

can conclude that Judge Huckabee has failed to produce more than a scintilla of evidence that the

defendant acted with actual malice, thereby precluding summary judgment on that issue, as the trial

court concluded.

Conspicuously, the Court does not conclude that the defendants’ statements were

substantially true — because, I think, the Court does not believe that.  Rather, the Court concludes,

even if some of the defendants’ statements were not true and every inference is indulged in Judge

Huckabee’s favor, there is not a scintilla of evidence of actual malice.  I do not find Judge

Huckabee’s evidence clear and convincing, but the Court’s assessment of the record under an

ordinary standard of proof is far from convincing.

*          *          *          *          *

I would remand the case to the court of appeals to consider the respondent’s other arguments.

Should they fail to persuade, that court should remand the case to the trial court for further

proceedings.

Nathan L. Hecht
Justice

Opinion delivered:  May 4, 2000


