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Following the settlement of a third-party liability claim, the excess insurance carrier, as the
insured’s equitable subrogee sued the primary insurance carrier and the attorneys the primary insurer
hired to defend the insured. The excess carrier alleged that it had been forced to settle the third-party
claim for too much because the attorneys and primary carrier had mishandled the insured’s defense.

We consider two primary issues: (1) whether a release agreement, executed between the insured and



its attorneys during the attorney-client relationship, bars the insurance carriers’ equitable subrogation
claims for legal malpractice; and (2) whether the primary carrier and attorneys may assert the excess
carrier’s own negligence in settling the third-party claim as an affirmative defense to the excess
carrier’s equitable subrogation claim. We conclude that the release agreement is not a complete bar.
We further conclude that appropriate allegations of negligence or misconduct against the excess
carrier may be asserted in defense to that carrier’s equitable subrogation claim. Although we do not
agree in all respects with the court of appeals’ reasoning, we conclude that its judgment is correct,
and we affirm it. 955 S.W.2d 120.
L. Procedural History

In September 1991, Wolf Point Shrimp Farm and its owner sued Granada Food Corporation
for damages allegedly caused by Granada's improper processing and marketing of shrimp grown and
harvested at Wolf Point the previous fall. Granada immediately hired the law firm of Keck, Mahin
& Cate (KMC) as its attorneys in the suit. Shortly thereafter, KMC tendered the defense of the suit
to Granada's primary insurance carrier, Insurance Company of North America (INA), and Granada's
excess insurance carrier, National Union Fire Insurance Company of Pittsburgh, Pa. (National).
INA’s primary policy for the relevant period provided a limit of $1 million per occurrence.
National’s commercial umbrella policy provided an additional $9 million in excess coverage.

INA agreed to defend Granada under a reservation of right to contest coverage. Granada,
which under the INA policy had the right to select its own defense counsel, chose to keep KMC.
INA therefore formally engaged KMC to defend Granada in the Wolf Point litigation, with Grant

Cook and Robert A. Plessala assuming primary responsibility for the defense. The excess policy did



not require National to investigate or defend claims against Granada as long as another underlying
insurance carrier was providing a defense. While National did have the right to associate in the
defense and trial of any claim it deemed a threat to its liability, it did not exercise that right in the
Wolf Point litigation.

During the litigation, Wolf Point demanded $3.6 million to settle the suit. Both INA and
National were informed of the demand, but neither insurer expressed interest in settling for this
amount, and KMC advised that the case could probably be settled for less than half this sum.

In January 1992, the trial court gave the Wolf Point litigation a preferential trial setting for
April 28, 1992. KMC'’s efforts to continue the setting were unsuccessful, and the case proceeded
to trial. On the first day of trial, INA tendered its policy limits to National. Two days later, National
settled the suit for $7 million, and a final judgment was later signed for that amount.

Less than two years later, National filed this suit against INA and KMC to recover the money
it paid to settle the Wolf Point suit. National alleged that INA and the attorneys had mishandled
Granada’s defense, forcing National to settle the third-party claim to protect both Granada and itself
from an excess judgment. National’s claims against INA included allegations of negligence, gross
negligence and violations of the Texas Insurance Code, and its claim against KMC was for legal
malpractice. Because all of these claims belonged to the insured, National asserted them under the
doctrine of equitable subrogation.

INA denied responsibility and asserted a cross-claim against KMC for malpractice and an
affirmative defense against National, based on the excess carrier’s contributory negligence or

comparative responsibility. KMC also denied responsibility and affirmatively pled that a release



agreement between it and the insured barred National’s and INA’s claims. KMC additionally
asserted affirmative defenses of contributory negligence and comparative responsibility against
National. All parties filed motions for summary judgment.

The trial court’s rulings on these motions eliminated for trial all but National’s negligence
claim against INA. The trial court granted summary judgment for KMC on the two insurance
carriers’ subrogation claims for malpractice because of the KMC-Granada release agreement. The
trial court also granted partial summary judgment for National, rejecting INA’s and KMC'’s
affirmative defenses of contributory negligence and comparative responsibility. Finally, the trial
court granted INA a partial summary judgment, eliminating National’s claims of gross negligence
and Insurance Code violations. After resolving these motions, the trial court severed National’s and
INA’s claims against KMC, assigned these claims a new cause number, and rendered a final
judgment that the two insurers take nothing against KMC. National and INA appealed.

The court of appeals affirmed in part,' reversed in part, and remanded the cause to the trial
court. 955 S.W.2d 120. Concluding that the Granada-KMC release was not a bar to the insurance
carriers’ malpractice claims, the court reversed the take-nothing summary judgment and remanded
these claims to the trial court. The court also reversed the trial court’s ruling on National’s motion
for summary judgment, holding that KMC and INA could raise National’s comparative responsibility

as a defense. The court, however, limited the relevant time period for proving this defense to

" The court of appeals agreed that INA was entitled to summary judgment on National’s claims of gross
negligence and violation of the Insurance Code because National’s theory of equitable subrogation limited it solely to
indemnification. 955 S.W.2d at 133. National has not appealed that part of the court’s opinion and judgment, and that
issue is not before us.



National’s conduct after INA’s tender of the primary policy limits. Because we agree that these
claims must be remanded to the trial court for further proceedings, we affirm the court of appeals’
judgment. We agree that KMC and INA can raise National’s comparative responsibility in defense
to the respective negligence claims against them. We further agree that KMC was not entitled to
summary judgment on the release, although we disagree with how the court of appeals construed that
agreement.
II. The Release

KMC and Granada signed the release on April 10, 1992, a little more than two weeks before
the Wolf Point trial was to begin. According to KMC, Granada owed it a substantial sum for past
legal services unrelated to Wolf Point and wanted to clear that debt from its balance sheet. Thus,
in exchange for KMC's promise to forgive these unpaid fees, Granada released KMC from “all
demands, claims or causes of action of any kind whatsoever, statutory, at common law or otherwise,
now existing or that might arise hereafter, directly or indirectly attributable to the rendition [of]
professional legal services by KMC to Granada between June 1, 1988 and April 1, 1992.” The trial
court concluded that the release of “all demands, claims or causes of action” was broad enough to
cover the Wolf Point litigation. The court of appeals construed the release more narrowly, however,
concluding that the parties’ intention “in entering into this release was to resolve the issue of unpaid
fees, not to release KMC from any and all legal malpractice claims.” 955 S.W.2d at 129. Because
INA, not Granada, was paying for the Wolf Point defense, the court of appeals concluded that it was
not included within the release.

A. Scope of the Release



KMC complains that the court of appeals erroneously implies “unpaid fees” as a limitation
on its consideration under the release. KMC submits that its consideration for the agreement is set
forth in paragraph 2 which, in plain language, releases any and all claims Granada may have against
KMC directly or indirectly attributable to KMC legal services between June 1, 1988 and April 1,
1992. Unpaid legal fees are not mentioned.

Unpaid fees are only mentioned in the recitals at the beginning of the agreement and again
in the first numbered paragraph which sets out Granada’s consideration for the release. The
agreement begins:

WHEREAS, KMC has performed legal services for Granada since June of
1988;

WHEREAS, as of the date written above, Granada owes KMC a substantial
sum for outstanding and unpaid invoices for professional legal services rendered to
Granada up to April 1, 1992 (the “Unpaid Fees”);

WHEREAS, KMC and Granada desire to resolve the issue of the Unpaid Fees
to their mutual satisfaction; and

WHEREAS, KMC has advised Granada in writing that independent
representation is appropriate in connection with the execution of this Agreement.

NOW, THEREFORE, in exchange for the mutual promises, agreements and

releases herein contained, KMC and Granada do hereby agree as follows:
% %k ok

Paragraphs 1 and 2 immediately follow and set out the consideration to Granada and to KMC for the
agreement. In paragraph 1, KMC forgives Granada for all unpaid legal fees for services rendered
between June 1, 1988 and April 1, 1992:

1. KMC hereby releases, and by these presents does hereby release, acquit
and forever discharge Granada, its agents, servants, employees, officers, directors,



affiliates and all persons, natural or corporate, in privity with them or any of them

from any demands, claims or causes of action of any kind which KMC had or might

have, directly or indirectly attributable to the Unpaid Fees owed to KMC by Granada

for professional legal services rendered between June 1, 1988 and April 1, 1992, it

being intended to release Granada from any obligation to pay such Unpaid Fees.

Then in paragraph 2, Granada releases all claims it has, or may have, against KMC in connection
with KMC’s legal services to Granada during the same time period:
2. Granada hereby releases and by these presents does hereby release, acquit

and forever discharge KMC, its agents, servants, employees, partners, affiliates and

all persons, natural or corporate, in privity with it, from any and all demands, claims

or causes of action of any kind whatsoever, statutory, at common law or otherwise,

now existing or that might arise hereafter, directly or indirectly attributable to the

rendition or [sic] professional legal services by KMC to Granada between June 1,

1988 and April 1 1992.

The court of appeals thus reads the “unpaid fees” mentioned in the recitals and paragraph 1
as an implied limitation on the claims mentioned in paragraph 2. KMC sees no reason to imply this
limitation. But the court of appeals relies on our holding in Victoria Bank and Trust Co. v. Brady,
811 S.W.2d 931 (Tex. 1991), to read the release narrowly. In Brady, we said that a releasing
instrument must mention the claim to be released to be effective. Id. at 938.

Because the release agreement here did not mention the Wolf Point claim, the court
concluded it should be applied only to those claims which were mentioned; i.e. those claims
involving unpaid fees. 955 S.W.2d at 129.

We conclude that our decision in Brady does not control the construction of this release. The
agreement in Brady purported to release all claims attributable to a specific loan transaction between

a bank and its customer. In subsequent litigation between these parties, the customer raised claims

relating to another transaction with the bank, and the bank raised the release in defense. Inrejecting



the bank’s defense, we noted that the parties’ agreement plainly limited itself to the specific loan and
thus did not cover this other transaction. /d. at 939. The present release is clearly broader than the
one in Brady. Itis not expressly limited to a specific claim or transaction but rather purports to cover
“all demands, claims or causes of action of any kind whatsoever.” Nothing in Brady forbids such
a broad-form release. Brady simply holds that the release must “mention” the claim to be effective.
Id. at 938. It does not require that the parties anticipate and identify each potential cause of action
relating to the release’s subject matter. See Memorial Med. Center v. Keszler,943 S.W.2d 433, 435
(Tex. 1997). Although releases often consider claims existing at the time of execution, a valid
release may encompass unknown claims and damages that develop in the future. See Cannon v.
Pearson, 383 S.W.2d 565, 570 (Tex. 1964); Quebe v. Gulf, C. & S.F. Ry., 81 S.W. 20, 22 (Tex.
1904).

Thus, we conclude that this release was sufficient to forgive all claims against KMC for
malpractice attributable to legal services rendered to Granada “between June 1, 1988 and April 1,
1992.” Although the release does not identify specific cases, it does expressly forgive Granada’s
existing debt to KMC for legal services rendered from June 1, 1988 to April 1, 1992 in return for
Granada’s release of all present and future claims attributable to KMC’s legal work during this same
period. The court of appeals’ construction imposes a symmetry that is simply absent from the
agreement’s language. While the recitals in this release are concerned primarily with the issue of
Granada’s unpaid legal fees, they do not convey an intent to limit the consideration to KMC for the
forgiveness of those fees. The recitals merely state the parties’ general desire “to resolve the issue

of Unpaid Fees to their mutual satisfaction.” Paragraphs 1 and 2 then explain the parties’ mutual



satisfaction — KMC forgives all unpaid legal bills; Granada releases all claims relating to KMC’s
legal services rendered during a specific time period. Because the release forgives KMC for any
legal malpractice it may have committed during this period, the court of appeals erred in holding to
the contrary.

Nevertheless, we do not agree with KMC that this release completely bars National’s and
INA’s claims.” The release does not apply to “claims of causes or action ... directly or indirectly
attributable to the rendition [of] professional legal services by KMC to Granada™ after April 1, 1992.
Because the Wolf Point trial did not begin until April 28, 1992, and KMC’s representation continued
through trial, the plain terms of the release do not bar National’s or INA’s malpractice claims based
solely on services KMC rendered after April 1, 1992. Thus, while the release may bar proof of

certain elements of National’s malpractice claim, it may not bar other elements.

2 We assume, without deciding, that Granada’s agreement with KMC could affect National’s and INA’s
respective rights against KMC because neither insurance carrier argues differently in this Court.
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B. Validity of the Release

As Granada’s equitable subrogee, National also challenges the validity of this release. The
court of appeals did not reach this issue because of its view that the release covered only KMC’s
“unpaid” legal work. 955 S.W.2d at 129. Because we disagree with that view, we consider this
additional challenge.

National contends that the trial court erred in enforcing the release because Granada did not
understand the agreement and was not fully informed before signing it. Alternatively, National
argues that if Granada intended to release the Wolf Point claim, the agreement is a sham. Atthe very
least, National submits, there are fact questions about whether the release was negotiated at arms
length and in good faith. National urges that the summary judgment for KMC was erroneous under
either argument.

Contracts between attorneys and their clients negotiated during the existence of the attorney-
client relationship are closely scrutinized. See Archer v. Griffith, 390 S.W.2d 735, 739 (Tex. 1964).
Because the relationship is fiduciary in nature, there is a presumption of unfairness or invalidity
attaching to such contracts.” See Ames v. Putz, 495 S.W.2d 581, 583 (Tex. Civ. App. — Eastland
1973, writ ref’d). Further, our disciplinary rules forbid an attorney from making an agreement that
prospectively limits the attorney’s malpractice liability to the client unless (1) the agreement is
permitted by law, and (2) the client is independently represented in making the agreement. See TEX.

DiscipLINARY R. PROF’L ConDUCT 1.08(g). KMC maintains that its conduct can withstand this

3 The presumption applies in this case because the release was negotiated during KMC’s representation of
Granada. Conversely, had Granada severed the attorney-client relationship with KM C and hired new attorneys before
agreeing to the release, the presumption would not have arisen.
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scrutiny, but it also argues that National waived this issue by failing at any time to plead it in the trial
court. See TEX. R. Civ. P. 94. We disagree. By raising the issue of the release’s validity in its
response to KMC’s motion for summary judgment, National preserved the issue for appeal. See In
re B.LV., 870 SW.2d 12, 13 (Tex. 1994); Womack v. Allstate Ins. Co., 296 S.W.2d 233, 237 (Tex.
1956).

KMC had the burden on summary judgment to prove that the release agreement it negotiated
with Granada was fair and reasonable. See Archer, 390 S.W.2d at 739; see also Willis v. Maverick,
760 S.W.2d 642, 646 (Tex. 1988); Texas Bank & Trust v. Moore, 595 S.W.2d 502, 508-09 (Tex.
1980); International Bankers Life Ins. Co. v. Holloway, 368 S.W.2d 567, 576 (Tex. 1963); Thigpen
v. Locke, 363 S.W.2d 247,252 (Tex. 1962); Fitz-gerald v. Hull, 237 S.W.2d 256,261 (Tex. 1951);
Cooper v. Lee, 12 S.W. 483, 486 (Tex. 1889). Further, it was KMC’s burden as a fiduciary to
establish that Granada was informed of all material facts relating to the release. See Schlumberger
Tech. Corp. v. Swanson, 959 S'W.2d 171, 175 (Tex. 1997)(citing Johnson v. Peckham, 132 Tex.
148, 120 S.W.2d 786, 788 (1938))(fiduciary duty requires full disclosure of all important
information). The present summary judgment record does not establish the state of Granada’s
information or that the agreement was fair and reasonable. The only evidence that KMC identifies
is a recitation in the release that KMC “advised Granada in writing that independent representation
[would be] appropriate in connection with the execution of this Agreement.” This bare recitation
is not sufficient to rebut the “presumption of unfairness or invalidity attaching to the contract.”
Archer,390 S.W.2d at 739; see also Ames, 495 S.W.2d at 583. Accordingly, KMC has not carried

its summary judgment burden. Because KMC has not established that the release agreement is a
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complete defense to National’s and INA’s equitable subrogation claim, we next consider if any other
defenses are available to KMC.
III. Equitable Subrogation

In American Centennial Insurance Co. v. Canal Insurance Co., 843 S.W.2d 480 (Tex. 1992),
we recognized an excess insurer’s right to assert a legal malpractice claim against the insured’s
defense attorney through equitable subrogation. Although Texas law does not permit a nonclient to
sue an attorney for malpractice, we reasoned that permitting an excess carrier to stand in the shoes
of its insured and assert the insured’s claims would not burden the existing attorney-client
relationship with additional duties or create potential conflicts of interest for the attorney. /d. at 484.
“Subrogation permits the insurer only to enforce existing duties of defense counsel to the insured.”
Id. In a concurring opinion, a majority of the Court in Canal also stated that the defendant to the
equitable subrogation claim, whether the primary carrier or an attorney, should “have any defense
available against either the insured or the excess carrier, including the excess carrier’s unreasonable
refusal to cooperate in the defense and settlement of the action.” Id. at 486 (Hecht, J. concurring).

In this case, KMC and INA claim that National’s own negligence caused it to settle the third-
party claim against Granada for more than it otherwise would have. Relying on the concurring
majority’s observation in Canal, KMC and INA argue that the fact finder should consider National’s
alleged negligence in apportioning responsibility for Granada’s allegedly mishandled defense. While
the court of appeals agreed that KMC and INA could assert National’s contributory negligence or
comparative fault against National, it concluded that National had no duty to act, and thus could not

itself have been negligent, until after the primary carrier tendered or exhausted its policy limits. The
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court accordingly limited proof of National’s negligence to conduct after INA tendered its policy
limits on April 28. 955 S.W.2d at 138. Both KMC and INA complain of that limitation here.
A. Excess Carrier’s Duty to Defend

KMC argues that the finder of fact should be permitted to consider National’s conduct before
INA’s tender of the primary policy limits equally with National’s post-tender conduct. Although
INA was providing Granada’s defense, KMC suggests that National’s pre-tender conduct was
relevant because National also had a duty to contribute to that defense. According to KMC, that duty
arose once liability under the excess policy became reasonably clear. KMC cites four cases and two
commentaries in support of'its position. Both commentators explain, however, that KMC’s favored
view is not shared by a majority of courts that have considered the issue. See OSTRAGER &
NEWMAN, HANDBOOK ON INSURANCE COVERAGE DISPUTES, § 6.03[c], at 296 (10™ ed. 2000); 14
COUCH ON INSURANCE 2™ § 51:36, at 446-47 (1982).

The majority rule is that “[w]here the insured maintains both primary and excess policies,
... the excess liability insurer is not obligated to participate in the defense until the primary policy
limits are exhausted.” See Texas Employers Ins. Ass 'n v. Underwriting Members of Lloyds, 836 F.
Supp. 398, 404 (S.D. Tex. 1993)(quoting 14 COUCH ON INSURANCE 2*" § 51:36, at 446 and citing
numerous cases); see also 14 Russ & SEGALA, COUCH ON INSURANCE 3*° §§ 200:44-200:45 (1999);
OSTRAGER & NEWMAN, supra § 6.03[b], at 294. The majority rule is supported by the reasonable
expectations of the insured and its insurance carriers. Excess insurers are able to provide relatively
inexpensive insurance with high policy limits because they require the insured to contract for

underlying primary insurance with another carrier. The primary carrier generally provides a much
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lower amount of coverage, but must insure against what is likely to be a greater number of claims
and must provide a defense. See Harville v. Twin City Fire Ins. Co., 885 F.2d 276, 279 (5" Cir.
1989); Hartford Accident & Indem. Co. v. Continental Nat’l Am. Ins. Cos., 861 F.2d 1184, 1187 (9"
Cir. 1989). The premiums charged are thus a reflection of the risks undertaken. Because the primary
insurer’s duty to defend extends to covered claims without regard to their amount, an excess
insurer’s duty to defend is not typically invoked merely because a claim has been asserted against
the insured in excess of primary limits. See 1 WINDT, INSURANCE CLAIMS & DispUTES § 4.11 (3™
ed. 1995). Thus, we agree with the court of appeals that National’s alleged negligence in failing to
participate in or otherwise contribute to Granada’s defense before the primary carrier’s tender of
policy limits is irrelevant to the claims of contributory negligence or comparative fault.

Although National’s duty to defend was not invoked before tender, neither could National
affirmatively disrupt or harm the insured’s defense. See Canal, 843 S.W.2d at 486 (Hecht, J.
concurring); see also Bank One, Texas, N.A. v. Stewart, 967 S.W.2d 419, 434 (Tex. App.--Houston
[14th Dist.] 1998, pet. denied)(duty to cooperate is implied in every contract in which cooperation
is necessary for performance). Any evidence that National interfered with or controlled the defense
before tender may be relevant to the issue of comparative responsibility. See, e.g., Birmingham Fire
Ins. Co. v. American Nat’l Fire Ins. Co., 947 S.W.2d 592, 596 (Tex. App.--Texarkana 1997, writ
denied)(comparative responsibility issue submitted against excess carrier who negligently disclosed
information to plaintiff’s counsel in third-party claim against insured). KMC complains that
National failed to appear for a deposition during the Wolf Point litigation and was held in contempt

by the trial court. It is not clear from the summary judgment record how this conduct harmed the
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insured’s defense; but if KMC can show that it did, such evidence would be relevant to the issue of
National’s comparative responsibility.
B. Excess Carrier’s Duty to Settle

KMC also argues that the $7 million settlement was excessive and that National should bear
some responsibility because it had the opportunity to settle the case for much less. Specifically,
KMC points out that National did not respond to, suggest counter offers to, or even discuss the
plaintiff’s $3.6 million settlement demand presented weeks before the trial began.

An insurer’s duty to settle is independent of its duty to defend. 14 COUCH ON INSURANCE
37 §§ 203:12-203:13; 1 WINDT, supra § 5.26, at 350. An excess insurer owes its insured a duty to
accept reasonable settlements, but that duty is also not typically invoked until the primary insurer
has tendered its policy limits. 1 WINDT, supra § 5.26; Cf. Employers Nat’l Ins. Co. v. General
Accident Ins. Co., 857 F. Supp. 549, 554-55 (S.D.Tex. 1994)(when excess liability is likely, an
excess insurer may interject itself into settlement negotiations before tender by the primary insurer).
Here the primary insurer did not tender its limits until the trial began, well after the $3.6 million
demand had been withdrawn. National did not assume control of the defense before INA tendered
its limits and had no duty to evaluate the $3.6 million settlement demand until after that tender.
Accordingly, National’s failure to respond to the settlement demand is not evidence of its
contributory negligence or comparative fault.

C. Excess Carrier’s Duty of Ordinary Care

15



INA* complains that even though National may not have been under a duty to participate in
the defense, investigation or negotiation of the Wolf Point case prior to INA’s tender, INA should
nevertheless be permitted to use evidence of National’s mismanagement of the excess claim to show
National’s comparative responsibility. INA urges that a reasonably prudent excess carrier would
have done more than National did to protect itself from liability under the excess policy.
Specifically, INA says that National should have: explored coverage issues more diligently, reserved
its rights against the insured, investigated the merits of the third-party claim more thoroughly, hired
independent counsel to monitor the third-party claim, supervised its claims adjuster more closely,
and demanded to settle the claim months before trial. These actions, INA submits, were necessary
under National’s duty to protect itself. See Walgreen-Texas Co. v. Shivers, 154 S.W.2d 625, 630
(Tex. 1941)(contributory negligence is that conduct which creates an unreasonable risk of harm to
oneself).

The court of appeals, however, concluded that National could not have been negligent in
failing to take the actions suggested by INA because it had no duty to act before INA tender its policy
limits. We agree. As we have explained, before INA’s tender, responsibility for Granada’s defense
rested with the primary carrier and KMC. During this period, National was not required to supervise

the insured’s defense and had no duty to anticipate that INA or Granada’s attorneys were not

* As the court of appeals explained, the merits of National’s negligence claim against INA is not a part of this
appeal because the trial court denied INA’s motion for summary judgment, leaving the claim for trial. 955 S.W.2d at 125-
26. Such claim was therefore not part of the severed cause appealed to that court. The court of appeals, however,
considered the merits of INA’s affirmative defense of comparative responsibility to National’s negligence claim as being
part of the appeal. On that issue it reversed the trial court’s summary judgment that had foreclosed this defense. KMC
has raised the identical issue in its appeal, and no other party has objected to including the merits of INA’s separate but
identical defense in the appeal. Under these rather unusual circumstances, we also consider INA’s arguments as part of
this appeal.
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performing appropriately, if indeed they were not. See De Winne v. Allen,277 S.W.2d 95, 98 (Tex.
1955)(claimant is not contributorily negligent for failing to anticipate the negligence of another).
In fact, INA and KMC still deny that the defense was mishandled, contending instead that National
was so disorganized that it failed to reasonably follow the progress of the case. But, as we have
explained, National had no duty to act until INA tendered its limits and surrendered the defense to
National. See 1 WINDT, supra § 2.01, at 31. Accordingly, we agree with the court of appeals that
National’s pre-tender conduct is irrelevant to the issue of comparative responsibility unless there is
evidence that National interfered with the insured’s defense or assumed control of the defense at
some earlier point in time.
D. Excess Carrier as a Volunteer

KMC contends that National is not entitled to equitable subrogation because National
voluntarily settled the case against Granada. KMC submits that had National thoroughly
investigated the underlying claim it would have discovered that its excess policy did not provide
coverage for the Wolf Point claim. If National was indeed under no obligation to indemnify its
insured, KMC reasons, subrogation would not be available. We disagree.

An insurer who pays a third-party claim against its insured is not a volunteer if the payment
is made in good faith and under a reasonable belief that the payment is necessary to its protection.
See Arkwright-Boston Mfrs. Mut. Ins. Co. v. Aries Marine Corp., 932 F.2d 442,447 (5" Cir. 1991).
In the context of equitable subrogation, “Texas courts have been liberal in their determinations that
payments were made involuntarily.” Argonaut Ins. Co. v. Allstate Ins. Co., 869 S.W.2d 537, 542

(Tex. App.--Corpus Christi 1993, writ denied). An excess insurer’s payment to settle a suit against
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the insured has been said to be presumptively involuntary for subrogation purposes. See id. at 543.

KMC’s position is contrary to our liberal application of the reasonable belief rule. Adopting
it would significantly increase potential conflicts of interest between insureds and their insurers. “If
an insurance company’s right to subrogation could be challenged by the wrongdoer on the grounds
that the policy did not actually provide coverage, it would necessarily be in the company’s interest
to litigate all questionable claims with its insured. The effect of ignoring the reasonable belief rule,
therefore, is to discourage insurance companies from paying or settling disputed claims and thereby
force insureds more often into litigation with their insurers.” 1 WINDT, supra § 10.10 at 150-51.
KMC’s conception of the volunteer doctrine is bad public policy, and we decline to adopt it.

E. Causation

INA argues that because National’s subrogation rights are based upon equitable principles,
fairness requires that all of National’s conduct — both pre- and post-tender — be considered in a
comparative responsibility issue. The parties’ respective liability theories, however, fail to raise any
issue about National’s pre-tender conduct.

INA asserts that National caused its own harm by deciding to negotiate and settle the Wolf
Point litigation without first making a reasonable assessment of coverage, liability facts or potential
damages. This lack of preparation, INA reasons, caused National to pay too much. Similarly, KMC
asserts that National settled the Wolf Point litigation for too much not because of any fault by KMC,
but because National erroneously lacked faith in KMC’s work. KMC likewise attributes the
excessive settlement to National’s own panic following INA’s abrupt tender of the primary policy

limits. National, on the other hand, agrees that it may have settled the claim for too much, but
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contends that it was forced to negotiate the $7 million dollar settlement because INA’s inadequate
supervision and KMC’s inept trial preparation put it and the insured at grave financial risk. Thus,
everyone apparently agrees that the settlement was excessive. They only disagree on who was at
fault for the excessive amount being paid.

To recoup any of its payment, National must prove that its $7 million settlement was
excessive in the abstract, yet reasonable under these circumstances because of the defense provided
for Granada. If the value of the case with a competent defense would have equaled or exceeded $7
million, then National suffered no harm regardless of whether INA or KMC mishandled the
insured’s defense. Even if National can prove that its settlement was excessive, it must also prove
that INA or KMC mishandled the defense and that a judgment for Wolf Point in excess of the case’s
true value’ would have resulted from KMC’s malpractice. National’s entitlement to damages will
thus depend on proof that the true value of Wolf Point’s claim was less than $7 million but that
KMC’s malpractice inflated its value. Assuming such proof, National may then recover as damages
the difference between the true and inflated value less any amount saved by the settlement.

IV. Conclusion

The release agreement between KMC and the insured, assuming it is valid, does not foreclose
legal malpractice claims arising from KMC’s actions or omissions after April 1, 1992. The court
of appeals therefore correctly reversed the summary judgment for KMC and remanded National’s

and INA’s claims for trial. The court of appeals also correctly reversed the summary judgment for

5 The true value is the recovery Wolf Point would have obtained following a trial in which Granada had a
reasonably competent, malpractice-free defense.
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National on KMC’s and INA’s affirmative defense of comparative responsibility. The court of
appeals further properly limited the scope of that defense to National’s post-tender conduct, although
pre-tender conduct might be admissible if the insured’s defense were harmed by National’s

interference. Because there is no error in the judgment of the court of appeals, we affirm.

Thomas R. Phillips
Chief Justice

OPINION DELIVERED: May 25, 2000

20



