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JUSTICE HECHT, joined by JUSTICE OWEN, dissenting from the denial of the petition for
mandamus.

By denying this petition for mandamus and the petition for mandamus in In re Kennedy

Funding, Inc.,  the Court refuses to enforce valid contractual forum-selection clauses.  I would grant1

the petition in this case and direct the district court to enforce the clauses.  I would request full

briefing in Kennedy Funding and consolidate it with this case.  From the Court’s summary denial

of both petitions I respectfully dissent.

GNC Franchising, Inc., a Pennsylvania corporation with its principal office in Pittsburgh,

franchised four Texas residents, James E. English, Nasir S. Malik, and Jeffery and Vinetta Rosin,

to operate retail nutrition, health, and fitness stores in Houston, Austin, and Pflugerville and Austin,

respectively.  The English, Malik, and Rosin franchise agreements each contain the following forum-

selection clause:
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The parties agree that any action brought by Franchisee against Franchisor in any
court, whether federal or state, shall be brought only within the Commonwealth of
Pennsylvania in the judicial district in which Franchisor has its principal place of
business; and the parties do hereby waive all questions of personal jurisdiction or
venue for the purpose of carrying out this provision.

Notwithstanding this agreement, the franchisees and their respective business entities filed suit in

a district court in Houston against GNC Franchising; against a related entity, General Nutrition

Corp., a Delaware corporation with its principal office in Pittsburgh, Pennsylvania (collectively

“GNC”); and against two GNC employees, Kathy Stetar and Paul Gmelin, who reside in Texas.  The

franchisees assert causes of action for fraudulent inducement, fraud, intentional infliction of

emotional distress, negligent misrepresentations, and violations of the Texas Deceptive Trade

Practices-Consumer Protection Act  and the Texas Free Enterprise and Antitrust Act.   The district2 3

court denied the defendants’ motions to dismiss based on the forum-selection clause.

In The Bremen v. Zapata Off-Shore Co.,  the United States Supreme Court held that forum-4

selection clauses are enforceable in admiralty cases unless enforcement would be unreasonable under

the circumstances or a clause was invalid for reasons such as duress or fraud.  The Supreme Court

observed that this is the general rule in all kinds of cases in most common-law countries, that it is

the rule adopted by the Restatement (Second) of Conflict of Laws,  and that it “accords with ancient5

concepts of freedom of contract”.   Although this Court has not had occasion to consider the matter,6
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the uniform view of Texas courts of appeals is that forum-selection clauses are generally

enforceable,  provided they are reasonable and valid,  and that a forum state agreed upon would7 8

enforce the selection of Texas as the forum in similar circumstances.9

The franchisees here argue that their forum-selection clause is invalid because their franchise

agreement was fraudulently induced.  In Scherk v. Alberto-Culver Co., the United States Supreme

Court clarified the fraud exception to enforceability mentioned in Bremen to require that the forum-

selection clause itself must be fraudulently induced, and not merely the agreement of which it was

one provision.   Although one Texas court has reached a contrary conclusion,  any other rule would10 11

permit the party to a contract to escape a forum-selection provision merely by asserting a

misrepresentation relating to some aspect of the agreement.  Scherk is clearly the only practical rule.

The franchisees also argue that their forum-selection clause does not apply to the tort and

statutory claims they have asserted.  Some Texas courts have stated that forum-selection clauses

should not apply to tort and statutory claims,  but others have indicated that such claims are subject12
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to a forum-selection clause if they arise out of the parties’ contractual relationship.   The latter13

courts are correct; otherwise a party could escape a forum-selection clause merely by adding some

noncontractual claim to his pleadings.

The franchisees argue that Pennsylvania would not enforce an agreement designating Texas

as the forum for litigating such claims, citing Churchill Corp. v. Third Century, Inc.   While the14

court there refused to force two small Pennsylvania companies to defend a Missouri lawsuit for

$1,700 allegedly due on a lease of a photocopier, the court suggested that the result would have been

different had the suit been on a franchise agreement.   It does not appear that the agreement in the15

present case would be unenforceable under Pennsylvania law.16

The franchisees argue that the expense and inconvenience to them of litigating in

Pennsylvania makes enforcement of their agreement unreasonable.  But there is no indication that

it would not be at least as expensive and inconvenient for GNC to litigate in Texas.  If they read their

agreements when they signed them, as must be assumed, the franchisees knew that they were

obligating themselves to litigate disputes with GNC in Pennsylvania.  The fact that they no longer

like the deal is no more reason to excuse them from the forum-selection clause than from any other
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provision of their agreements.  The parties’ relationship has significant contacts with Pennsylvania,

and their agreement to litigate there was not unreasonable.

Finally, the franchisees argue that relators are not entitled to mandamus relief because they

have an adequate remedy by appeal after the litigation in Texas is concluded.  This is simply wrong.

Relators contracted for the right to litigate disputes with the franchisees in Pennsylvania and not in

Texas.  If the district court erred in refusing to enforce the forum-selection clause, then even if

relators prevail on appeal, they will have lost forever the right for which they contracted.  To wait

until appeal to rule that this litigation never should have been brought in Texas is not only to deny

relators their rights, but to waste the parties’ time and money, and to waste the lower courts’ limited

resources.  An agreement to have disputes resolved in the courts of a certain state is no different from

an agreement to have disputes resolved by arbitration; both are forum selection.  We have held that

the wrongful refusal to enforce an agreement to arbitrate cannot adequately be remedied by appeal.17

The wrongful refusal to enforce a forum-selection clause is no different.18

In In re Kennedy Funding, Inc., another pending petition for mandamus, the relator

complains of the district court’s refusal to enforce a provision in a loan commitment agreement

requiring the parties to litigate their disputes in New Jersey.  The plaintiffs sued relator in a district

court in Dallas, asserting various fraud claims, and the court denied relator’s motion to dismiss based

on the forum-selection clause.  The plaintiffs’ arguments appear to be virtually identical to the

plaintiffs’ arguments in the GNC, and the Court should have considered the two cases together.
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Both cases present recurring issues significant to our jurisprudence.  I would grant relief in

GNC and give Kennedy Funding full consideration.  Accordingly, I dissent.

Nathan L. Hecht
Justice

Opinion delivered:  June 15, 2000


