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In these consolidated mandamus proceedings, we decide whether attorneys can have access
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to the work product of their client’s previous attorney when that attorney has been disqualified for

representing the opposing party in a prior, substantially related matter.  We hold that a successor’s

access to a disqualified attorney’s work product should be restricted or denied to the extent that such

a remedy furthers the purposes underlying the disqualification.  Because we establish for the first

time a standard for trial courts to follow when deciding this issue, we deny the petitions for

mandamus without prejudice to afford Relators an opportunity to reurge their motions to the trial

court in light of this opinion.

I

This is the second mandamus proceeding arising out of this case.  See In re EPIC Holdings,

985 S.W.2d 41 (Tex. 1998) (EPIC I).  In EPIC I, we disqualified the law firms of McKool Smith

and Jordaan, Howard & Pennington (“McKool and Pennington”) from representing plaintiff and

real-party-in-interest Vicki Anderson in her lawsuit against HealthTrust, Inc.–The Hospital

Company, Kenneth George and other directors of EPIC Holdings, Inc. (“EPIC”).  We ordered

disqualification because attorneys at those firms previously worked at Johnson & Gibbs, which

represented Kenneth George and EPIC during EPIC’s formation.  We held that the firms violated

Texas Disciplinary Rule of Professional Conduct 1.09 in two ways.  First, their representation of

Anderson was substantially related to their prior representation of EPIC because there was a genuine

threat that confidential information obtained during the earlier  representation would be disclosed

in the course of their current representation.  See TEX. DISCIPLINARY R. PROF’L CONDUCT 1.09(a)(3)

reprinted in TEX. GOV’T CODE, tit. 2, subtit. G app A (Vernon Supp. 2000) (TEX. STATE BAR R. art.

X § 9).  Second, the firms questioned the validity of the work performed for EPIC by their former

firm.  See TEX. DISCIPLINARY R. PROF’L CONDUCT  1.09(a)(1).  We concluded that the principles
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embodied in Rule 1.09, including preserving confidences and maintaining the integrity of the bar,

required disqualification.  We delivered our decision in EPIC I on December 31, 1998. 

On February 5, 1999, McKool and Pennington filed their notice of withdrawal.  That same

day, The Hartnett Law Firm (“Hartnett”) entered an appearance on Anderson’s behalf.  Counsel for

both EPIC and George immediately notified Hartnett of their position that new counsel should not

receive, review or use any of McKool and Pennington’s work product.  They also instructed Hartnett

not to view any documents from this case that are in the public record.  When Hartnett advised that

it did not agree, EPIC and George each filed Motions for an Order Prohibiting Turnover of Work

Product and Related Material.  During the hearing, an attorney with Hartnett revealed that he had

already read portions of the public record.  Without inspecting the work product in question, the trial

court denied both motions.  In its order, the trial court permitted McKool and Pennington to transfer

Anderson’s files to Hartnett, but prohibited the firms from communicating with each other about the

case except to discuss the logistics of transferring the files.

Both EPIC and George sought writs of mandamus from the court of appeals.  But the court

denied all relief without reaching the merits of their claims, holding that EPIC and George had

waived any rights by not timely moving to restrict Hartnett’s access to the work product.  ___

S.W.3d ___.  EPIC and George then both filed petitions for mandamus in this Court.  We granted

the petitions on January 6, 2000, with JUSTICE ENOCH, JUSTICE HANKINSON, and JUSTICE

GONZALES recusing themselves.  43 Tex. Sup. Ct. J. 236 (Jan. 6, 2000).  The CHIEF JUSTICE

certified the facts of the recusals to the Governor, who thereupon commissioned the Honorable Tom

B. Ramey, Jr., Chief Justice of the Court of Appeals for the Twelfth District of Texas at Tyler, the

Honorable John Cayce, Chief Justice of the Court of Appeals for the Second District of Texas at Fort
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Worth, and the Honorable Scott Brister, Judge of the 234  District Court of Texas, Harris County,th

to hear and decide the case.  See TEX. GOV’T CODE § 22.005 (Vernon Supp. 2000).

II

Before reaching the merits, we first consider the court of appeals’ holding that relators

waived their rights, if any, to prohibit Hartnett from accessing the work product.  As a rule, “[a] party

who fails to file its motion to disqualify opposing counsel in a timely manner waives the complaint.”

Vaughan v. Walther, 875 S.W.2d 690, 690 (Tex. 1994) (per curiam).  This rule applies equally to

motions to restrict access to work product.  Anderson argued, and the court of appeals agreed, that

a timely motion must have been filed when Epic and George filed their motions to disqualify in 1995

and 1996. ___ S.W.3d ___.  We disagree.

Although some courts have decided the disqualification and work product issues in the same

proceeding, see Quark, Inc. v. Power Up Software Corp., 812 F. Supp. 178 (D. Colo. 1992);

Reardon v. Marlayne, Inc., 416 A.2d 852 (N.J. 1980), we are unwilling to hold that Relators’ failure

to bring both motions at the same time constitutes a waiver.  Access to McKool and Pennington’s

work product only became a ripe issue once those firms were disqualified.  Upon learning that

Hartnett intended to seek access to the work product, Relators immediately moved to restrict access.

On this record, we conclude that no waiver has occurred.  See First Wisconsin Mortgage Trust v.

First Wisconsin Corp., 584 F.2d 201, 203 (7  Cir. 1978) (en banc); Wagner v. Lehman Bros. Kuhnth

Loeb, Inc., 683 F. Supp. 189, 190 (N.D. Ill. 1987) (both considering the work product issue after

disqualification had been decided previously).

III

A
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Relators argue that by ordering McKool and Pennington to turn over all of their work product

to Hartnett, the trial court in essence defeated this Court’s  disqualification order.  The threat of

disclosing confidential information led to disqualification in the first place, they reason, and it still

exists because McKool and Pennington’s work product contains confidential information they

learned during the prior, substantially related representation.  Furthermore, the work product gives

Hartnett access to McKool and Pennington’s theories for attacking their prior firm’s work.  Because

the harm from McKool and Pennington’s conduct would be perpetuated, the trial court’s failure to

restrict the transfer of work product constitutes an abuse of discretion.

Anderson responds that McKool and Pennington were not disqualified because of their work

product.  Neither the work product they created nor the confidential information they possessed

caused this Court to order their removal, she says.  Instead, the basis for disqualification arose only

after McKool and Pennington challenged their prior firm’s work during the trial.  Any harm caused

by this conduct was fully remedied by disqualification, and no further restrictions are necessary.

B

When an attorney is disqualified, most successor counsel will want access to two different

types of material.  First, successor counsel will need the pleadings, discovery, correspondence, and

all other documents contained in the public record or exchanged by the parties.  While counsel could

obtain these documents from the court’s file or by discovery on the opposing party, it is much more

convenient to assume control of the previous counsel’s existing file.  Second, successor counsel will

want access to the work product created by the disqualified attorneys.  “Work product” in this sense

refers to all of the materials the attorneys created in anticipation of litigation or for trial that has not

been placed in the public record or shared with the other side.  
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These two types of material are so different that they require separate rules.  Pleadings,

discovery, correspondence and other materials in the public record or exchanged by the parties are

the essential documents necessary for successor counsel to understand the nature and subject matter

of the case.  Denying successor counsel convenient access to them burdens the abandoned client and

the court without advancing any public policy.  The disqualified attorney’s work product, on the

other hand, is more likely to contain confidential information.  As a result, courts are much more

concerned about turning over work product.  See, e.g., Reardon, 416 A.2d at 862 (denying access

to all undisclosed work product, but allowing access to material already disclosed); see also Note,

First Wisconsin Mortgage Trust v. First Wisconsin Corporation: The Work Product Order

Subsequent to Attorney Disqualification, 65 VA. L. REV. 973, 973 n.3 (1979) [hereinafter Attorney

Disqualification] (“Typically, litigants do not challenge turnover of materials that already have

become part of the case.”); John P. Gyorgy, Comment, Access to Work Product of Disqualified

Counsel, 46 U. CHI. L. REV. 443, 458 (1979) [hereinafter Work Product] (challenge to turnover will

involve prepatory work not pleadings and court papers).

Therefore, we hold that when an attorney is disqualified, successor counsel is presumptively

entitled to obtain the pleadings, discovery, correspondence and all other materials in the public

record or exchanged by the parties.  See Reardon, 416 A.2d at 862.  We recognize that the possibility

exists that the disqualified attorneys could conceivably have revealed confidential information in

discovery, correspondence, or other documents.  If this has happened, the former client can protect

against this disclosure by moving to seal such documents pursuant to Texas Rule of Civil Procedure

76a or by seeking a protective order under Texas Rule of Civil Procedure 192.6.  In this case,

Relators have not attempted to seal any documents.  Indeed, they indicated in oral argument that they
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are no longer challenging Hartnett’s use of disclosed materials.   Thus, Hartnett, at the very least,

may access and use the pleadings, discovery, correspondence and other public materials including

the record from the mistrial. 

IV

A

Access to work product, as we have said, is a much more serious matter.  The purposes

underlying the initial disqualification will often require a partial or total restriction on the successor

counsel’s access to the disqualified counsel’s work product.  See First Wisconsin, 584 F.2d at 208-

09; International Bus. Mach. Corp. v. Levin, 579 F.2d 271, 283 (3  Cir. 1978); Behunin v. Dowrd

Chem. Co., 642 F. Supp. 870, 872 (D. Colo. 1986); see also Work Product, 46 U. CHI. L. REV. at

444; Note, The Availability of the Work Product of a Disqualified Attorney: What Standard?,  127

U. PA. L. REV. 1607, 1611 (1979) [hereinafter What Standard?]; Attorney Disqualification, 65 VA.

L. REV. at 982.  Here, we hold that a restriction on work product is necessary to further the purposes

behind this Court’s disqualification order.  Contrary to Anderson’s assertions, we disqualified

McKool and Pennington for at least two reasons.  First, because Anderson’s claims were

substantially related to the prior representation, we believed there was a genuine threat that the

lawyers would disclose confidential information learned in their prior representation.

Disqualification was therefore necessary to protect Relators’ confidential information.  See EPIC I,

985 S.W.2d at 51-52.  Second, we disqualified McKool and Pennington because, at trial, they

impermissibly questioned the work of their prior firm.  Id. at 52.  We stated that “the legal system

is ill-served by lawyers criticizing the work of their former associates” and “it is most unfair for a

client to be forced to defend the work of the former associates of his opponent’s counsel.”  Id.  
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Each of these grounds supports the further remedy of restricting Hartnett’s access to McKool

and Pennington’s work product.  If the work product contains confidential information, transferring

the work product to Hartnett poses the same threat to Relators’ confidential information as McKool

and Pennington’s presence in the case.  Thus, a restriction on Hartnett’s access to the work product

is necessary to effectuate the purpose of disqualification.  See EZ Paintr Corp. V. Padco, Inc., 746

F.2d 1459, 1463 (Fed. Cir. 1984); Quark, 812 F. Supp. at 180; Hallmark Cards, Inc. v. Hallmark

Dodge, Inc., 616 F. Supp. 516, 521-22 (W.D. Mo. 1985); Reardon, 416 A.2d at 862.  Similarly,

restricting Hartnett’s access to McKool and Pennington’s theories for attacking their prior firm’s

work is necessary to preserve the integrity of the legal system.  Without access to the tainted work

product, however, Hartnett can attack Johnson and Gibbs’ work without violating any ethical rules

and without appearing to do so.

V

Having determined that a restriction on access is necessary, we now determine the extent of

the restriction.  This question necessarily involves determining whether the work product is actually

tainted.  In our analysis, we are informed by the analysis of other courts and writers that have

considered this issue.

A

Once they determine that a restriction is necessary because an attorney has been disqualified

for a prior, substantially related representation, some courts do not inquire into the work product

itself.  They automatically forbid any work product from being transferred to the successor attorney.

See EZ Paintr Corp., 746 F.2d at 1463; Quark, 812 F. Supp. at 180;  Hallmark Cards, 616 F. Supp.

at 521; cf. Reardon, Inc., 416 A.2d at 862 (denying access to all undisclosed work product, but
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providing access to pleadings, discovery and correspondence).  Although they may make exceptions

for timing and the type of work, these courts, in effect, continue the irrebuttable presumption from

the disqualification stage of the inquiry to conclusively presume that all the work product is tainted.

The dissent would adopt this approach as this Court’s standard.  This approach may be appropriate

for cases in which the entire suit is based on improperly revealed confidential information. See Doe

v. A Corp., 330 F. Supp. 1352 (S.D.N.Y. 1971), aff’d per curiam sub nom. Hall v. A Corp., 453 F.2d

1375 (2d Cir. 1972) (denying access to all material when plaintiff brought shareholder derivative suit

based on confidential information learned while working for law firm that represented the

defendant); Slater v. Rimar, 338 A.2d 584, 590-91 (Pa. 1975) (denying access to all material when

plaintiff brought suit based on confidential information learned from defendant’s former counsel).

But we believe that it is inappropriate for a general rule.

The attorney is the agent of the client, and the work product generated by the attorney in

representing the client belongs to the client.  See Hebisen v. State, 615 S.W.2d 866, 868 (Tex. Civ.

App.–Houston [1  Dist.] 1981, no writ); TEX. DISCIPLINARY R. PROF’L CONDUCT  1.15(d).  Thus,st

a court should not deprive a client of his or her property without a compelling reason.  See Griffith

v. Geffen & Jacobsen, P.C., 693 S.W.2d 724, 728 (Tex. App.–Dallas 1985, no writ) (allowing

attorney to retain a client’s papers as security for payment of the attorney’s fee); TEX. DISCIPLINARY

R. PROF’L CONDUCT  1.15(d) and cmt. 9.  While public policy prohibits a client from obtaining work

product if it contains another’s confidential information, an irrebuttable presumption that all of a

disqualified attorney’s work product is tainted is overly broad and unnecessary.  See Work Product,

46 U. CHI. L. REV. at 465  (courts should not automatically suppress the entire work product of a

disqualified attorney).  Unlike the disqualification stage, where the only means for removing the
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threat of disclosure of confidential information by the attorney is to remove the attorney and his or

her firm from the litigation, see Henderson v. Floyd, 891 S.W.2d 252, 253-54 (Tex. 1995); NCNB

Texas Nat’l Bank v. Coker, 765 S.W.2d 398, 400 (Tex. 1989), it is not necessary to remove all the

work product to protect against disclosure because it is unlikely that all of it is tainted.  Work that

is routine or work that is unrelated to the prior representation probably will not be tainted.  See Work

Product, 46 U. CHI. L. REV. at 464.  Requiring successor counsel to reproduce this work does not

further the purposes of disqualification, but does harm the client and delay the resolution of the case.

Id. at 454 (“Denial of access to untainted work product does not, therefore, substantially further any

of the purposes of the disqualification policy, although it does inflict substantial ‘punishment’ on the

client of the disqualified attorney.”).  In many cases, therefore, the purposes behind disqualification

can be fully effectuated without a blanket restriction.   

B

A second approach is to put the burden on the former client to show that the work product

contains specific confidential information.  In First Wisconsin, 584 F.2d at 209, the court concluded

that the former client was in the best position to show how the turnover of work product would harm

him or her.  “Certainly the movant should be aware of the confidence or secrets which it imparted

to the counsel which might reflect on the current litigation.”  Id.  

This approach, we believe, does not sufficiently protect a client’s confidential information.

We believe that the former client should not have to point to confidences that might have been

disclosed to the disqualified attorneys to preserve those confidences.  See Coker, 765 S.W.2d at 400.

During the disqualification stage, we go to some lengths to prevent the former client from being

forced to reveal confidences.  Id.; Phoenix Founders, Inc. v. Marshall, 887 S.W.2d 831, 834 (Tex.
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1994).  Courts that have adopted the “substantial relationship test” do so to avoid actual inquiry into

the specific confidences that may have been disclosed:

To compel the client to show, in addition to establishing that the
subject of the present adverse representation is related to the former,
the actual confidential matters previously entrusted to the attorney
and their possible value to the present client would tear aside the
protective cloak drawn about the lawyer-client relationship.  For the
Court to probe further and sift the confidences in fact revealed would
require the disclosure of the very matters intended to be protected by
the rule.

T.C. Theatre Corp. v. Warner Bros. Pictures, Inc., 113 F. Supp. 265, 269 (S.D.N.Y. 1953).  These

same concerns cause us to reject the Seventh Circuit’s approach at the work product stage.  See What

Standard?, 127 U. PA. L. REV. at 1626-27; Letitia Jane Grishaw, Comment, Access to the Work

Product of a Disqualified Attorney, 1980 WIS. L. REV. 105, 127 (1980) [hereinafter Access].  

Furthermore, there are practical problems with requiring the former client to point to specific

confidences.  When a lengthy attorney-client relationship has existed, it will likely be difficult for

the disqualifying party to remember what confidences have been disclosed.  See Access, 1980 WIS.

L. REV. at 127.  The requirement is even more difficult for corporations, when several different

people may have disclosed its confidences.

C

A third approach courts use is a balancing test.  See Behunin, 642 F. Supp. at 873 (citing

What Standard?, 127 U. PA. L. REV. at 1611).  Under this approach, the work product is not turned

over if the possibility that confidences or secrets will be used against the former client outweighs the

harm to the current client from being denied access.  See What Standard?, 127 U. PA. L. REV. at

1611.  To determine the “possibility that confidences will be used,” the court does not require the
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former client to point to specific confidences.  Instead,  the court examines the similarity between

the two relationships to determine what type of confidences might have been revealed.  The court

then considers “the nature of the work product and the degree of attorney overlap to determine the

magnitude of the possibility” that the work product contains confidences that will be used against

the former client.  What Standard?, 127 U. PA. L. REV. at 1630, 1623-30; see also Behunin, 642 F.

Supp. at 873.  The harm to the current client is determined by looking at the harm of duplicating the

work and the fear that not all the work can be reproduced.  See What Standard?, 127 U. PA. L. REV.

at 1630.  In Behunin, the trial court allowed turnover of all the work product because the former

client could only establish a remote possibility that confidential information would be used against

it and the harm to the current client would be great.  642 F. Supp. at 873.

We also find this resolution undesirable.  See Quark, 812 F. Supp. at 180; Work Product, 46

U. CHI. L. REV. at 466; Access, 1980 WIS. L. REV. at 132-33.  “The preservation of clients’ secrets

and confidences is not an option.”  Coker, 765 S.W.2d at 399.  A balancing test would potentially

allow a client’s confidences to be sacrificed merely to alleviate another client’s inconvenience.  In

questioning whether such a balance can properly be made, one commentator noted:

An individual litigant’s interest in obtaining access to the work
product of disqualified counsel should never override the legal
system’s and all clients’ interests in the preservation of confidences
and the integrity of the attorney-client relationship. . . .  The
protection of confidences has been determined to be of paramount
importance in the disqualification context and is no less important in
the access to work product area.  As a value, protection of
confidences cannot be balanced against the interests of the individual
litigant.

Access, 1980 WIS. L. REV. at 132-33. 

D
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Thus, we are not entirely satisfied by the results reached in other jurisdictions.  An

irrebuttable presumption harms the abandoned client more than necessary to further the purposes of

disqualification.  Requiring the client to point to specific confidential information, on the other hand,

unduly undermines those purposes.   And a balancing test could marginalize the importance of

preserving confidential information.  We, therefore, develop our own standard.

We begin with a rebuttable presumption that the work product contains confidential

information.  See Work Product,  46 U. CHI. L. REV. at 466.  The presumption arises once the former

client has established that the two representations are substantially related.  The current client can

rebut the presumption by demonstrating that there is not a substantial likelihood that the desired

items of work product contain or reflect confidential information.  Id. at 467; cf. Phoenix, 887

S.W.2d at 834 (nonlawyer who switches sides during litigation can rebut presumption that she has

shared confidential information with her new firm).

 A rebuttable presumption strikes a proper balance between the competing interests at stake.

It protects the former client’s confidences in two ways.  First, it keeps the former client from having

to disclose confidences in order to preserve them.  Coker, 765 S.W.2d at 400.  Second, it prevents

a trial court from turning over any item of work product unless the current client proves that there

is not a substantial likelihood that an item of work product contains or reflects confidential

information.  See Work Product,  46 U. CHI. L. REV. at 466.  The ability to rebut the presumption of

taint protects the current client’s legitimate interest in its current counsel having access to whatever

untainted work product has already been generated on its behalf, presumably at its expense.  As a

result, using the presumption ensures that the work product restriction will only go as far as

necessary to further the purpose of disqualification. 
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Putting the burden to rebut the presumption on the party seeking access is appropriate.  The

current client is in the best position to offer evidence that shows that items of work product are not

likely to contain or reflect confidential information.  See Work Product,  46 U. CHI. L. REV. at 467.

We recognize that the current client and successor counsel must rebut the presumption without

reviewing the work product.  For this reason, we do not require conclusive proof that confidential

information is absent, but only a showing that it is substantially unlikely that an item of work product

contains or reflects confidential information.  Id. at 466.  This is a high burden, as it should be to

faithfully preserve the former client’s confidences.  But we think that the guidelines set forth below

can provide the trial court with enough information to determine if the presumption has been

rebutted.  

Once successor counsel moves for access to the work product or the former client moves to

restrict access, the trial court should order the disqualified attorneys to produce an inventory of work

product.  For each item of work product created, the inventory should describe the type of work, the

subject matter of the item, the claims it relates to and any other factor the court considers relevant.

Id. at 466; What Standard?, 127 U. PA. L. REV. at 1628-30.  If an item of work product covers more

than one claim or subject, the inventory should indicate this. 

Generally, work product that is unrelated to the prior representation will not contain

confidential information.  For example, because Anderson’s conspiracy claims are based on conduct

occurring after the formation of EPIC, Hartnett and Anderson may be able to show that the work

product related to these claims is not tainted by any information that the disqualified counsel learned

when they represented EPIC.  This may also be true of Anderson’s prayer for a declaration about the

effect of the assignment agreement she signed with HealthTrust.  



   We are reluctant to require a trial court to inspect each item of work product in camera because the inventory4

list will, for many items, provide the trial court with enough information to make an informed decision.  Therefore, the

trial court should only inspect those items for which the inventory list or other evidence does not provide a sufficient

basis for decision.

15

Another consideration for the trial court is the nature of the work product.  For example,

deposition or case summaries are less likely to contain confidential information than a disqualified

attorney’s notes.  

Finally, the subject matter of the work product is relevant.  Legal research on certain

procedural or evidentiary issues is unlikely to be tainted.  These and other considerations that may

be relevant in a particular case should guide the trial court in reaching its ultimate decision.  

If the trial court cannot determine from the inventory whether an item of work product is

tainted, it should then consider any other evidence presented by successor counsel.  For questionable

items, the trial court may also consider conducting an in camera inspection.   If the trial court is still4

unsure, then the presumption is not rebutted and the material cannot be turned over to successor

counsel. 

E

The concurring and dissenting justices argue that only an irrebuttable presumption for work

product would be consistent with our other disqualification opinions.  Because disqualifying a lawyer

or a law firm is different than restricting access to work product, it requires a different rule.  An

irrebuttable presumption is necessary for lawyers because that is the only way to remove the threat

of disclosure of confidential information.  But a former client can never know which attorneys in the

firm have learned which confidences.  Unlike the contents of a lawyer’s mind, work product is

tangible and can be examined.  Untainted work product can be separated from tainted work product.
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Thus, a complete ban on work product would provide more relief than necessary to protect against

the disclosure of confidential information. 

The concurring and dissenting justices also point out potential problems with our approach,

but they fail to offer a satisfactory alternative.  Similar problems inhere in any procedure that

eschews bright-line rules, such as assertions of privilege.  While a bright-line rule is easy to

administer, it fails to consider the current client’s legitimate interest in obtaining the untainted work

product produced on his or her behalf and the legal system’s interest in avoiding delay and needless

expense to litigants.  Justice OWEN’s  “middle ground” approach consists of a bright-line rule and

an unfair choice between the lesser of two evils.  Under this approach, the current client would

automatically lose all core work product, including those items unrelated to the prior representation.

For other work product, the current client can either show the opposing party the work or recreate

it.  Either choice needlessly punishes the current client.  Because neither the current client nor his

or her current counsel have seen the disputed items, the former option cannot work without resort

to disqualified counsel, who knows the secrets of both sides.  This places disqualified counsel, who

has already been removed for serving two masters, in a decision-making role that might give great

advantage to one side or the other.  On the other hand, foregoing all work product leads to the

unnecessary expense that Justice OWEN deplores.  

Our approach, although potentially complex, protects the former client’s confidences while

giving proper regard to the current client’s need for untainted work product, all with minimal

involvement from disqualified counsel.  But the approach is not “porous” because the protection of

confidences is paramount, reflected in a high burden of proof resting on the party which seeks the

work product.
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Furthermore, the concurring and dissenting justices overstate the severity of the potential

problems.  First, in preparing the inventory of work product, disqualified attorneys are not required

to determine or assert which items of work product contain confidential information; they are only

required to list each item and the details relevant to the trial court’s analysis.  Thus, inventory

preparation will not require an admission that an item contains confidential information, because the

inventory does not call for such evaluations.  Furthermore, we do not understand Justice BRISTER’s

concerns about appellate review of work-product decisions.  Appellate courts must frequently review

discovery-related rulings in which one party is seeking to protect confidences from disclosure.  The

techniques employed for resolving such disputes will be the same.  Finally, we have faith in the trial

court’s ability to determine whether an item of work product is unlikely to contain confidential

information.  In most cases, the trial judge who determines whether two matters are substantially

related for purposes of disqualification will be the same judge who will be determining whether the

work product contains confidences. 

VI

In this case, the trial court granted access to all the work product without determining

whether it contained or reflected confidential information.  This was an abuse of discretion, as

Hartnett must be denied access to any part of the work product which is tainted.  Because we have

not previously established the standard governing the access to work product inquiry,  we deny the

petitions for mandamus without prejudice to afford Relators an opportunity to reurge their motions

to the trial court in light of this opinion.  See Crown Cent. Petroleum Corp. v. Garcia, 904 S.W.2d

125, 128 (Tex. 1995); Phoenix, 887 S.W.2d at 836.
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