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The Anti-Retaliation Law of the Texas Labor Code prevents a person from discharging or

discriminating against an employee for filing a workers’ compensation claim in good faith or hiring
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legal representation in such a claim.  TEX. LAB. CODE § 451.001.  That law clearly applies to private

employers.  We have also held that it applies to political subdivisions because the Legislature waived

sovereign immunity.  In these two cases consolidated for decision, we must decide whether state

agencies are also liable  for violations of the Anti-Retaliation Law.  We hold that the State

Applications Act waives state agencies’ immunity under the Anti-Retaliation Law to the extent

otherwise provided by the Texas Tort Claims Act.  Therefore, we affirm the judgments of the court

of appeals.

I

Rose Fernandez was employed by the Kerrville State Hospital as  a nurse’s aide.  While on

the job, she suffered injuries to her back and shoulder.  She filed a notice of injury and claim for

compensation with the Texas Workers’ Compensation Commission.  On February 17, 1992, her

doctor released her to return to light duty work with restrictions.  On April 5, 1992, while waiting

for a light duty position to become available, she obtained a lump-sum settlement of her claim with

the Workers’ Compensation Division of the Attorney General’s Office.  On April 22, 1992, the

Hospital terminated her employment because she failed to return to work with a full-duty release

after the settlement. 

Fernandez brought suit, alleging that the Hospital terminated her employment because she

filed a workers’ compensation claim.  The Hospital moved to dismiss for lack of jurisdiction based

on sovereign immunity, and the trial court granted its motion.  The Fourth Court of Appeals

reversed, holding that sections 15(b) and (c) of the State Applications Act waives the Hospital’s

immunity.  985 S.W.2d 121.

Rogelio Gonzalez was employed by the Texas Parks and Wildlife Department (“TP&W”).
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On July 27, 1990, he seriously injured his back and sought medical attention for his injuries.  He

alleges that when he returned to work, he asked that his medical bills be processed through workers’

compensation insurance rather than his group health insurance policy.  He claims that he did not file

a workers’ compensation claim, however, because his immediate supervisor, Ross Hartnett, strongly

discouraged him from doing so.  Gonzalez continued to work in pain until October 1990, when his

physician instructed him not to work and referred him to an orthopedic specialist for further

treatment.  Gonzalez alleges that when he again requested permission to file a compensation claim,

Hartnett told him he could not file a claim because the injury had already been reported as a non-job-

related injury.  On September 12, 1991, the Department placed Gonzalez on leave without pay for

one year.  In February 1992, his doctor released him to return to light duty work.  He contends that

TP&W refused him light duty work. 

Gonzalez sued TP&W and Hartnett both individually and in his official capacity, alleging

that their conduct violated  the Anti-Retaliation Law.  As in Fernandez, TP&W and Hartnett filed

a joint motion to dismiss for lack of jurisdiction based on sovereign immunity.  The trial court

granted the motion as to TP&W, but denied it as to Hartnett.   After the trial court severed the claims

and rendered a final judgment for TP&W, Gonzalez appealed.  Based on its decision in Fernandez,

the Fourth Court of Appeals reversed the trial court’s decision.  ___ S.W.3d ___. 

Both TP&W and the Hospital (the “Agencies”) appeal the court of appeals’ decisions.  We

granted their petitions and consolidated the causes for argument and decision.

II

A

State agencies are immune from liability in Texas unless the Legislature has waived that
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immunity.  See Federal Sign v. Texas Southern Univ., 951 S.W.2d 401, 405 (Tex. 1997); Duhart v.

State, 610 S.W.2d 740, 741 (Tex. 1980); Lowe v. Texas Tech Univ., 540 S.W.2d 297, 298 (Tex.

1976).  The courts of our state require clear and unambiguous legislative expression before they will

hold that sovereign immunity has been waived.  See City of LaPorte v. Barfield, 898 S.W.2d 288,

291 (Tex. 1995); Mount Pleasant Indep. Sch. Dist. v. Estate of Lindburg, 766 S.W.2d 208, 211 (Tex.

1989); Duhart, 610 S.W.2d at 742. 

The clear and unambiguous requirement is not an end in itself, but merely a method to

guarantee that courts adhere to legislative intent.  Therefore, the doctrine should not be applied

mechanically to defeat the true purpose of the law.  Several years ago, we explained the primacy of

legislative intent in deciding whether sovereign immunity has been waived:  

The rule requiring a waiver of governmental immunity to be clear and unambiguous
cannot be applied so rigidly that the almost certain intent of the Legislature is
disregarded.  Legislative intent remains the polestar of statutory construction.  We
will not read statutory language to be pointless if it is reasonably susceptible of
another construction.  If a statute leaves no reasonable doubt of its purpose, we will
not require perfect clarity, even in determining whether governmental immunity has
been waived.

Barfield, 898 S.W.2d at 292 (citations omitted).  In Barfield, we held that immunity had been waived

because we could not discern another reasonable intent when provisions of the Political Subdivisions

Law would otherwise have had no purpose at all.  Id. at 296; see also Texas Educ. Agency v. Leeper,

893 S.W.2d 432, 446 (Tex. 1994) (Uniform Declaratory Judgments Act waives governmental

immunity for awards of attorney fees).

B

The State Applications Act (SAA) is one of several statutes that require governmental entities

to provide workers’ compensation insurance coverage to their employees.  The SAA applies to most



 The Anti-Retaliation Law was originally enacted in 1971.  See Act of May 7, 1971, 62  Leg., R.S., ch. 115,1 nd

1971 Tex. Gen. Laws 884 (formerly codified as TEX. REV. CIV. STAT. art. 8307c).  It has never been amended, but is now

codified as Chapter 451 of the Texas Labor Code.

 The 1981 SAA stated:2

Sec. 15. (a) The following laws . . . are adopted . . .  

(5) [The Anti-Retaliation Law]. . . .

(b) Wherever the words “association,” “insurer,” “subscriber,” or “employer” are used in the adopted

laws, the word “state,” “division” or “director,” whichever is applicable, is substituted for the purposes

of this article.

(c) For purposes of [the Anti-Retaliation Law], the individual agency shall be considered the employer.

See TEX. REV. CIV. STAT. art. 8309g, § 15 (Vernon Supp. 1986).

5

state agencies, including both TP&W and the Hospital.  See TEX. PARKS & WILD. CODE § 11.011;

TEX. HEALTH & SAFETY CODE § 532.001(b)(4).  The SAA incorporates many of the workers’

compensation laws applicable to private employers.  In addition, the SAA sets forth workers’

compensation laws that only apply to covered state agencies.

As originally enacted in 1973, the SAA did not incorporate the Anti-Retaliation Law.  See

Act of May 10, 1973, 63  Leg., R.S., ch. 88, § 16, 1973 Tex. Gen. Laws 195 (formerly codified asrd

TEX. REV. CIV. STAT. art. 8309g, § 15, current version at TEX. LAB. CODE § 501.002).   Thus, it did1

not waive immunity for Anti-Retaliation Law claims.  In 1981, the Legislature amended the SAA

to adopt the Anti-Retaliation Law.  See Act of June 10, 1981, 67  Leg., R.S., ch. 352, § 1, sec.th

15(a)(5), 1981 Tex. Gen. Laws 937.   The SAA was amended again in 1989.  See Act of Dec. 13,2

1989, 71  Leg. 2d C.S., ch. 1, § 15.44, 1989 Tex. Gen. Laws 1, 111.  This version of the statute wasst

in effect when Fernandez and Gonzalez were injured in 1992.  Therefore, we focus our inquiry on

whether the 1989 SAA waives state agencies’ immunity for Anti-Retaliation Law claims.  

Section 15 of the 1989 SAA stated:



   The 1989 version was recodified in 1993 as chapter 501 of the Texas Labor Code, and has been amended3

again twice.  See Act of June 19, 1997, 75  Leg., R.S., ch. 1098, § 3, 1997 Tex. Gen. Laws 4223, 4231; Act of June 16,th

1995, 74  leg., R.S., ch. 980, § 2.01, 1995 Tex. Gen Laws 4912, 4927.  Because the SAA was not in the Labor Codeth

in 1989, however, we do not refer to the Labor Code provisions.

6

(a) The following provisions of the Texas Workers’ Compensation Act . . . are
adopted except to the extent that they are inconsistent with this Act:

(1) Article 1, except the definition of “employee” under Section 1.03.
. . .

(b) [The Anti-Retaliation Law] is adopted except to the extent it is inconsistent with
this article.  For purposes of that Act, the individual agency shall be considered the
employer.

(c) Nothing in this Act or the Texas Workers’ Compensation Act . . . shall be
construed to authorize causes of action or damages against the state or any agency,
institution, board, department, commission, or employee of the state beyond the
actions and damages authorized by the Texas Tort Claims Act . . . .

(d) Wherever the word “insurer” or “employer” is used in the adopted law, the word
“state,” “division” or “director,” whichever is applicable, is substituted for the
purposes of this article.

Act of Dec. 13, 1989, 71  Leg. 2d C.S., ch. 1, § 15.44, sec. 15, 1989 Tex. Gen. Laws 1, 111-12st

(formerly codified as TEX. REV. CIV. STAT. art. 8309g, § 15).  3

III

A 

The court of appeals in Fernandez began its analysis by holding, based on Barfield, that the

mere incorporation of the Anti-Retaliation Law in the first sentence of Section 15(b) and the general

definitions provision, Section 15(d), did not waive immunity.  985 S.W.2d at 125.  Nevertheless, said

the court below, by enacting the second sentence of Section 15(b) and Section 15(c) of the SAA, the

“Texas Legislature left ‘no reasonable doubt’ that it intended to waive [state agencies’ immunity].”

Id. at 127-28.  The purpose of section 15(b), the court determined, was to identify the individual
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agency for which the claimant worked, not the state as a whole, as the employer of a state employee.

The court then asked: “[W]hy would the Legislature specify the proper defendant in an Anti-

Retaliation Law suit if it did not intend to waive the covered state agencies’ immunity from this type

of suit?”  Id. at 125.  According to the court, it could only solve this “logical conundrum” by

concluding that the Legislature intended to waive state agencies’ immunity from anti-retaliation

claims.   Id.  The court used the same analysis to conclude that section 15(c) also expressed the

Legislature’s intent to waive immunity:  “If the Legislature did not intend to waive immunity to Anti-

Retaliation suits, why would it have included a provision limiting an employee’s actions and

damages to those contained in the Tort Claims Act?”  Id. at 126.  Because it could discern no other

plausible meaning of sections 15(b) and (c), the court held that the inference of waiver was

unavoidable.

B

The Agencies assert that section 15(b) does not satisfy the clear and unambiguous

requirement.  They draw a distinction between the waiver we recognized in Barfield under the

Political Subdivisions Law and the provisions of the SAA at issue here.  Although both laws require

the affected bodies to provide workers’ compensation insurance coverage for their employees, the

Agencies claim that certain language in the Political Subdivisions Law not present in the SAA was

dispositive to our Barfield holding.  We disagree.

In Barfield, we held that both the 1981 and 1989 versions of the Political Subdivisions Law

waived political subdivisions’ immunity from liability for anti-retaliation violations.  898 S.W.2d

at 296-98.  Section 3(a)(5) of the 1981 Political Subdivisions Law provided that “if the city provides

by Charter or ordinance for ultimate access to the district court for wrongful discharge, [the Anti-
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Retaliation Law] is not applicable.”  Act of June 10, 1981, 67  Leg., R.S., ch 352, § 3, sec. 3(a)(5),th

1981 Tex. Gen. Laws 937, 937-38.  By affording this choice to cities, we concluded that the

Legislature must have intended to waive immunity:

Now assuming that the Legislature did not waive governmental immunity in the
Anti-Retaliation Law, as we have already concluded, it is inconceivable that the
Legislature intended to afford cities the option of either voluntarily waiving
immunity by making a minimal remedy available by charter or ordinance, or
suffering adoption of the Anti-Retaliation Law with no waiver of immunity. . . .  Why
would the Legislature give cities the option of voluntarily waiving immunity or being
forced not to waive it?  

Barfield, 898 S.W.2d at 296. 

The 1989 amendments deleted the election-of-recourse provision in section 3(a)(5), but they

added an election-of-remedies provision prohibiting an employee from suing under both the Anti-

Retaliation Law and the Whistleblower Act.  See TEX. LAB. CODE §451.001 (Anti-Retaliation Law);

TEX. GOV’T CODE § 554.002 (Whistleblower Act).  Section 3(d) states that “[a] person may not bring

an action for wrongful discharge under both [the Anti-Retaliation Law] and [the Whistleblower

Act].”  Act of December 13, 1989, 71  Leg., 2d C.S., ch. 1 § 15.47, sec. 3(d), 1989 Tex. Gen. Lawsst

1, 113.  We also concluded that the Legislature had waived immunity by including this provision.

Since immunity had clearly been waived for the Whistleblower Act, we reasoned that the Legislature

must have intended to waive immunity for the Anti-Retaliation Law because “it would make little

sense to require an employee to elect between an action barred by immunity and one not barred.”

Barfield, 898 S.W.2d at 298. 

The Agencies argue that Barfield turned on the presence of an election-of-recourse or an

election-of-remedies provision.  Although some courts of appeals have read Barfield in this manner,

Honhorst v. University of North Texas, 983 S.W.2d 872, 874-75 (Tex. App.—Fort Worth 1998, no
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pet.); Southwest Texas State Univ. v. Enriquez, 971 S.W.2d 684, 686-87 (Tex. App.—Austin 1998,

pet. denied); Carrillo v. Texas Tech Univ. Health Sciences Ctr., 960 S.W.2d 870, 872 (Tex.

App.—El Paso 1997, no pet.); Texas Dep’t of Health v. Ruiz, 960 S.W.2d 714, 716-17 (Tex.

App.—El Paso 1997, pet. denied), this is an oversimplification.  Our actual reasoning  was that the

Legislature must have intended to waive immunity because we could not “discern [any] sensible

construction” of those provisions unless immunity had been waived.  Barfield, 898 S.W.2d at 296-

98.  The mere presence or absence of an election-of-remedies provision was not the dispositive factor

in Barfield, and the absence of such a clause in the SAA does not necessarily mean that the

Legislature did not intend to waive state agencies’ immunity.  Instead, both in Barfield and here, we

must look at whether a statute makes any sense if immunity is not waived.

The Agencies argue that section 15(b) does make sense without a finding of waiver.  They

insist that while section 15(b) designates the individual agency as the proper defendant in an Anti-

Retaliation suit, it only does so in the event that a future Legislature waives immunity by statute or

gives an individual employee consent to sue the State for Anti-Retaliation Law violations.  Since

section 15(b) can be interpreted in a manner that does not require a finding of waiver, it cannot

satisfy the clear and unambiguous requirement.  We disagree.

The Agencies cite Duhart v. State, 610 S.W.2d 740, 742-43 (Tex. 1980) and Barfield, 898

S.W.2d at 295-96, for the proposition that a reasonable interpretation of a specific statutory provision

can depend on possible acts of a future legislature.  Neither Duhart nor Barfield supports the

Agencies’ argument.  In Duhart, we construed a statute providing workers’ compensation benefits

to state highway employees that adopted an exemplary damages provision of the Workers’

Compensation Law.  We held that the incorporation of one provision into another law, without more,
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did not clearly and unambiguously waive the State’s immunity from liability for exemplary damages.

Duhart, 610 S.W.2d at 742-743.  Although not necessary to our decision, we went on to speculate

that the exemplary damages provision was incorporated in case a future Legislature waived the

State’s immunity.  Id. at 743.  In Barfield, we referenced this statement while rejecting the argument

that incorporation of the Anti-Retaliation Law alone waived immunity.  898 S.W.2d at 295-96.  

Here, we are not merely dealing with a provision that incorporates another statute.  Far from

merely incorporating the Anti-Retaliation Law into the SAA, the second sentence of section 15(b)

actually identifies the agency as the employer.  This is a clearer expression of intent than mere

incorporation.  Furthermore, we do not think it reasonable to conclude that the Legislature would

allocate its limited resources during a session to write a specific provision that lacks any effect now

and possibly for all time.  Instead, we give section 15(b) current meaning, and we conclude, as we

did with similar provisions in Barfield, that it has no meaning absent a waiver.  

C

Section 15(b) designates the individual state agency as the employer for purposes of the Anti-

Retaliation Law.  Like the provisions of the Political Subdivisions Act discussed in Barfield, section

15(b)of the SAA makes no sense unless the Legislature has waived immunity.  Why would the

Legislature designate an individual state agency as the employer for purposes of a law creating a

cause of action if the agency cannot be sued for that cause of action?  Similarly, section 15(b)

contemplates that the individual agency must be a party to an anti-retaliation suit.  We have

previously held that making a state entity a necessary party evidences intent to waive immunity.  See

Leeper, 893 S.W.2d at 446.  We therefore conclude that there is no other sensible construction of

section 15(b).  Barfield, 898 S.W.2d at 297; see also Op. Tex. Att’y Gen. No. DM-214 (1993)



  The framework for handling workers’ compensation claims has changed since 1989.  In 1995, the Legislature4

amended chapter 501 of the Labor Code to limit the Division’s role and increase state agencies’ responsibilities.  The

Legislature limited the Director of the Division to acting in the capacity of the insurer.  See Act of June 16, 1995, 74 th

Leg., R.S., ch. 980, § 2.03, 1995 Tex. Gen. Laws 4912, 4927 repealed by Act of June 19, 1997, 75  Leg., R.S., ch. 1098,th

§ 6(3), 1997 Tex. Gen. Laws 4223, 4231 (formerly codified as TEX. LAB. CODE §501.042).  The 1995 amendments

provided that the individual state agency would act as the employer for purposes of the SAA.  See Act of June 16, 1995,

74  Leg., R.S., ch. 980, § 2.01, 1995 Tex. Gen. Laws 4912, 4927 (codified as TEX. LAB. CODE § 501.002 (b)).  Sectionth

501.002 now states that “[f]or the purposes of this chapter and [the Anti-Retaliation Law], the individual state agency
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(advising state agencies not to terminate injured employees because of Anti-Retaliation Law

concerns); Op. Tex. Att’y Gen. No. JM-227 (1984) (stating the Anti-Retaliation Law applies to state

employees).

The overall structure of workers’ compensation law also suggests this conclusion.  In the

1973 SAA, the Legislature waived state agencies’ sovereign immunity to allow injured workers to

bring workers’ compensation claims.  See Act of May 15, 1973, 63  Leg., R.S., ch.88, § 16, sec. 11,rd

1973 Tex. Gen. Laws 187, 197 (formerly codified as TEX. REV. CIV. STAT. ANN. art 8309g, §11,

current version at TEX. LAB. CODE § 501.022) (stating that an injured employee is entitled to

compensation); see also Barfield, 898 S.W.2d at 294 (stating Political Subdivisions Law waived

immunity for general compensation claims).  Also in 1973, the Legislature created the State

Employees Workers’ Compensation Division of the Attorney General’s Office (the “Division”) to

handle workers’ compensation claims.  See Act of May 15, 1973, 63  Leg., R.S., ch.88, § 16, sec.rd

3, 1973 Tex. Gen. Laws 187, 195-96 repealed by Act of June 19, 1997, 75  Leg., R.S., ch. 1098, §th

6(3), 1997 Tex. Gen. Laws 4223, 4231 (formerly codified at TEX. LAB. CODE § 501.042(a), (b)).  The

Legislature stated that the Director of the Division “shall act in the capacity of employer and insurer.

. . . [and] shall act as an adversary before the board and courts, presenting the legal defenses and

positions of the state as an employer and insurer.”  See Act of May 15, 1973, 63  Leg., R.S., ch.88,rd

§ 16, sec. 4, 1973 Tex. Gen. Laws 187, 197.   4



shall be considered the employer.”  TEX. LAB. CODE § 501.002 (b).  The changes are effective for injuries occurring after

September 1, 1995.  See Act of June 16, 1995, 74  Leg., R.S., ch. 980, § 2.05, 1995 Tex. Gen. Laws 4912, 4927.th

In 1997, the Legislature dissolved the Division and replaced it with the State Office of Risk Management.  See

TEX. LAB. CODE § 412.011.  The director of this office now acts in the capacity of the insurer.  Id. § 412.041(g).  The

individual state agencies still act as the employer for purposes of the SAA and the Anti-Retaliation Law.

  Section 15(c) of the 1981 Act became section 15(b) of the 1989 Act.  See Act of Dec. 13, 1989, 71  Leg.,5 st

2d C.S., ch. 1, § 15.44, sec. 15(b), 1989 Tex. Gen. Laws 1, 112.
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In 1981, the Legislature amended the SAA to incorporate the Anti-Retaliation Law.  See Act

of June 10, 1981, 67  Leg., R.S., ch. 352, § 1, sec. 15(a)(5), 1981 Tex. Gen. Laws 937.  The 1981th

Amendments also designated the individual state agency as the employer for purposes of that law.

Id. § 2, sec. 15(c).   By designating the individual state agency as the “employer” for purposes of the5

Anti-Retaliation Law, the Legislature was distinguishing between general workers’ compensation

claims, for which the director of the Workers’ Compensation Division is the employer, and anti-

retaliation claims, for which the individual agency is the employer.  By making this designation, the

Legislature contemplated that state agencies would be amenable to anti-retaliation claims.  The

Legislature would not have done so if state agencies were immune from Anti-Retaliation Law

claims.  Thus, section 15(b) would have no purpose if the Legislature did not intend to waive

immunity.  See Barfield, 898 S.W.2d at 292; Chevron Corp. v. Redmon, 745 S.W.2d 314, 316 (Tex.

1987) (statutory language will not be rendered meaningless if it can be reasonably construed).  We

hold that section 15(b) leaves no reasonable doubt that the Legislature intended to waive state

agencies’ immunity from Anti-Retaliation Law claims.  Barfield, 898 S.W.2d at 292.  

Relying on Barfield, the dissent urges that defining the state agency as the “employer” does

not waive immunity because “employer” is not used in the Anti-Retaliation Law.  The absence of

the term “employer” in the Anti-Retaliation Law does not have the same significance in this case as



   Contrary to the dissent’s assertion, the 1989 Political Subdivisions Law did not contain a provision stating6

that for purposes of the Anti-Retaliation Law, employer means political subdivision.  Although the 1989 Political

Subdivisions Law does contain a provision equating “employer” and “political subdivision,” that provision only applies

to laws incorporated in subsection (a); the Anti-Retaliation Law was incorporated in subsection (c).  Compare  Act of

December 13, 1989, 71  Leg., 2d C.S., ch. 1, § 15.47, §§ 3 (a)-(b), 1989 Tex. Gen. Laws 1, 113 (formerly codified asst

TEX. REV. CIV. STAT. art. 8309h, §§ 3 (a)-(b)), with Act of December 13, 1989, 71  Leg., 2d C.S., ch. 1, § 15.47, § 3st

(c), 1989 Tex. Gen. Laws 1, 113 (formerly codified as TEX. REV. CIV. STAT. art. 8309h, §§ 3 (c)).  It was only after the

1993 non-substantive recodification of the Labor Code that “employer” means “political subdivision” for purposes of

the Anti-Retaliation Law.  See TEX. LAB. CODE § 504.002(a)(8).  We recognized this discrepancy in Barfield.  898

S.W.2d at 297-98.
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it did when we interpreted the Political Subdivisions Law in Barfield.  The Political Subdivisions

Law provision under scrutiny there provided that when the statutes adopted by the Political

Subdivisions Law, including the Anti-Retaliation Law, used the words “‘association,’ ‘subscriber,’

or ‘employer,’ or their equivalents . . . , they shall be construed to and shall mean ‘a political

subdivision.’”  Act of June 10, 1981, 67  Leg., R.S., ch. 352, § 3, sec. 3(b), 1981 Tex. Gen. Lawsth

937, 938.  Because neither the operative word of the Anti-Retaliation Law – “person” – nor an

equivalent was listed, we determined that it was not clear that the Legislature intended “political

subdivision” to be considered a “person” under the Anti-Retaliation Law.  Barfield, 898 S.W.2d at

295.  As a result, we concluded that that provision did not express a clear intent to waive immunity.

Id.

Unlike the cross-reference provision of the Political Subdivisions Law, Section 15(b) clearly

contemplates that state agencies are covered persons under the Anti-Retaliation Law.  We disagree

with the dissent’s characterization of section 15(b) as “virtually identical” to the cross-reference

provision of the Political Subdivisions Law.  The two provisions have completely different purposes.

Unlike the cross-reference provision, section 15(b) does not provide instructions for substituting one

word for another in a series of statutes.  Instead, section 15(b) provides instructions for how to treat

state agencies under a specified statute.   If state agencies were not to be included in the term6
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“person,” the Legislature would have had no reason to designate them as employers while

specifically referencing the Anti-Retaliation Law.  

The dissent would have this Court ignore the plain language of section 15(b), leaving it with

absolutely no purpose.  We were unwilling to do so in Leeper.  893 S.W.2d at 446.  And we were

unwilling to do so in Barfield, where we said: “We will not read statutory language to be pointless

if it is reasonably susceptible of another construction.”  898 S.W.2d at 292 (citing Redmon, 745

S.W.2d at 316; Perkins v. State, 367 S.W.2d 140, 146 (Tex. 1963)). 

There is, moreover, a reasonable explanation for why the Legislature used the term

“employer” instead of “person” in section 15(b).  The purpose of the section was to differentiate

general workers’ compensation claims from Anti-Retaliation Law claims.  Since article 8309g used

“employer” to describe the responsible entity for purposes of general workers’ compensation claims,

it made sense for the Legislature to use “employer” in section 15(b).

Finally, we note that the Legislature’s purpose in enacting the Anti-Retaliation Law was to

protect employees from retaliation.  See TEX. LAB.CODE § 451.001 (“A person may not discharge

or in any other manner discriminate against an employee. . . .”)(emphasis added).  An individual is

only an “employee” with respect to his employer.  As the court of appeals in Fernandez observed,

“it is axiomatic that a ‘person’ cannot discriminate against an ‘employee’ unless the ‘person’ is an

‘employer.’”  985 S.W.2d at 125.  This Court has already recognized that the Legislature did not

intend the word “person” in the Anti-Retaliation Law to be used in the broadest sense: “When

considering the entire legislative history of [the Anti-Retaliation Law], the Legislature’s intent is

unmistakable: [the Anti-Retaliation Law] is intended to apply only to employees and employers who

act under the Texas Workers’ Compensation Act.”  Texas Mexican Ry. Co. v. Bouchet, 963 S.W.2d
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52, 56 (Tex. 1998); accord Barfield, 898 S.W.2d at 293 (“Forbidding retaliation against an employee

for seeking monetary benefits under the Worker’s Compensation Law presupposes that the employer

is a subscriber.”); Stoker v. Furr’s, Inc., 813 S.W.2d 719, 723 (Tex. App.—El Paso 1991, writ

denied) (“A person could not discharge an employee unless that person was an employer.”).  Because

the Legislature enacted the Anti-Retaliation Law to restrain the actions of employers, we do not place

significance in the Legislature’s use of “employer” in section 15(b) rather than “person.” 

D

Based on section 15(b), we conclude that the Legislature intended to waive state agencies’

immunity for claims under the Anti-Retaliation Law.  But this waiver need not be complete.  In

Barfield, for example, we concluded that section 3(a)(5) of the 1981 Political Subdivisions Law

waived the immunity of political subdivisions only to the extent of providing reinstatement and back

pay as remedies.  898 S.W.2d at 297.  Since the 1989 Political Subdivisions Law did not indicate

such a limited waiver, however, we concluded that the Legislature completely waived immunity in

that law.  Id. at 298.  Here, the SAA does not contain a limitation on the extent of the waiver;

therefore, we hold that the Legislature intended to waive immunity completely. 

E

The court of appeals also found waiver based on section 15(c) of the SAA.  Fernandez, 985

S.W.2d at 126.  That section provides that neither the SAA or the Workers’ Compensation Act

authorizes actions or damages against governmental entities except to the extent allowed by the Tort
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Claims Act.  See Act of Dec. 13, 1989, 71  Leg., 2d C.S., ch. 1, § 15.44, sec. 15(c), 1989 Tex. Gen.st

Laws 1, 112; TEX. CIV. PRAC. & REM. CODE § 101.023-.024 (placing caps on actual damages and

prohibiting punitive damages).  We disagree with the court of appeals’ reliance on this section.

Section 15(c) is identical to section 3(c) of the Political Subdivisions Law.  We construed section

3(c) of the Political Subdivisions Law in Barfield, where we stated that the reference to the Tort

Claims Act in section 3(c) was troubling because a literal reading of that section would not allow

an action under the Anti-Retaliation Law or, for that matter, under the Workers’ Compensation Act.

898 S.W.2d at 298.  Because of the difficulty in construing that section, we could not say that it was

a clear and unambiguous expression of waiver.  Although we had difficulty interpreting section 3(c),

we stated it could not be completely ignored.  Id. at 299.  With respect to an Anti-Retaliation Law

claim, we held that section 3(c) limited recovery to the damages available under the Tort Claims Act.

Id. 

We construe section 15(c) of the SAA the same way.  Section 15(c) is not a clear expression

of waiver.  It does incorporate the Tort Claims Act’s damage caps.  Thus, state agencies that violate

the Anti-Retaliation Law may be held liable for damages subject to the limits on damages in the Tort

Claims Act.

* * *

For these reasons, we affirm the judgments of the court of appeals in both Fernandez and

Gonzalez.

_____________________________
Thomas R. Phillips
Chief Justice
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