
 The Legislature amended chapter 552 of the Texas Government Code, effective September 1, 1995, and1

redesignated the Texas Open Records Act as the Public Information Act.  See Act of May 29, 1995, 74  Leg., R.S.,th

ch. 1035, § 29, 1995 Tex. Gen. Laws 5127, 5142 (effective Sept. 1, 1995). The Legislature again amended relevant

parts of the Act in 1999.  See Act of May 27, 1999, 76  Leg., R.S., S.B. 1851 (effective Sept. 1, 1999). Because theth

request for information in this case was made on September 13, 1993, the 1995 and 1999 amendments  do not apply

to this case.  See Act of May 29, 1995, § 26(a) (limiting application of amendments to requests for information

received by a governmental body before September 1, 1995); Act of May 27, 1999, § 36; see also HOUSE

COMM ITTEE ON STATE AFFAIRS, B ILL ANALYSIS, Tex. S.B. 1851, 76  Leg., R.S. (1999)(stating that section 36 of theth

Act makes the Act operate prospectively).  Therefore, all citations to the Act are to the Texas Government Code as it

existed on September 13, 1993.   
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JUSTICE BAKER delivered a plurality opinion, in which JUSTICE HANKINSON,  JUSTICE

O’NEILL, and JUSTICE GONZALES joined.

JUSTICE ENOCH filed a concurring opinion, in which CHIEF JUSTICE PHILLIPS and JUSTICE

ABBOTT joined.

JUSTICE OWEN filed a dissenting opinion, in which JUSTICE HECHT joined. 

This case involves interpreting the Texas Public Information Act, Texas Government Code

Chapter 552 (the Act),  and presents several issues: (1) whether a governmental body can bring a1

declaratory judgment action against a requestor of information under the Act; (2) whether the
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memorandum at issue in this case is public information subject to the Act; (3) whether the Act’s

agency memoranda exception incorporates the deliberative process privilege, and if so, whether it

exempts the memorandum here from required disclosure; and (4) whether the Act entitles parties to

a jury trial on the amount of an attorney’s fees award.  

A majority of the Court concludes that: (1) the Act, as it existed when the request at issue

occurred, does not prohibit a governmental body from seeking a declaratory judgment against a

requestor of information; (2) the memorandum here is public information subject to the Act; (3) the

Act’s agency memoranda exception includes the deliberative process privilege but the exception

does not exempt the memorandum from required disclosure; and (4) the Act entitles parties to a jury

trial on the amount of an attorney’s fees award.  Accordingly, a majority of the Court affirms the

court of appeals’ judgment.

I.  BACKGROUND

In August 1993, the City of Garland’s city manager prepared a  memorandum addressed to

the City’s finance director.  The memorandum purported to terminate the finance director and listed

the alleged misdeeds that formed the basis for the termination.  But instead of sending the

memorandum to the finance director, the city manager copied and distributed it to city council

members in a closed  meeting to obtain their advice about how to handle the matter.  After consulting

with council members, the city manager decided not to send the memorandum to the finance

director.  The City and the finance director instead entered into settlement negotiations and the

finance director ultimately resigned.  

In September 1993, the Dallas Morning News sent the City a request under the Act for all

written communications about the finance director’s termination or his assignment to new duties.

The City did not solicit an opinion from the Texas Attorney General but declined the News’s request,

claiming that the City did not possess any public records responsive to the request.  The City then

filed a declaratory judgment action against the News seeking a declaration that the requested

documents were not public information subject to disclosure under the Act.  The News
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counterclaimed against the City and the city manager in his official capacity, seeking a writ of

mandamus requiring the City to disclose the requested documents.  The News also sought attorney’s

fees.  The City eventually released three documents responsive to the News’s request but refused to

release the memorandum at issue in this case.

The City moved for summary judgment on its declaratory judgment action.  The City claimed

that the memorandum was not public information under the Act because it was merely a draft

memorandum and, thus, was not used in transacting official business.  The City argued, in the

alternative, that if the memorandum was public information, the memorandum fell within the Act’s

agency memoranda exception to disclosure because it was part of the City’s deliberative process

about whether and how to terminate the finance director.  See TEX. GOV’T CODE § 552.111.  The

News filed a cross-motion for summary judgment seeking a writ of mandamus ordering the City to

disclose the memorandum.  The News contended that the trial court did not have jurisdiction to

entertain the City’s declaratory judgment action.  The News argued that the Act limits a

governmental body’s judicial remedies to a suit in Travis County district court against the Attorney

General to challenge an opinion that the requested information is subject to disclosure.  See TEX.

GOV’T CODE § 552.353(b)(3).  The News also argued that because the City had not requested an

Attorney General opinion about whether the memorandum was subject to disclosure, the City had

waived any exception from disclosure under the Act and had to make a “compelling demonstration”

that the memorandum should be withheld.  The News also sought attorney’s fees in its summary

judgment motion.  

The trial court denied the City’s motion and granted the News’s motion, except on the

News’s attorney’s fees claim.  The court concluded that the City’s failure to request an Attorney

General opinion on whether the information was exempt precluded the City from filing a declaratory

judgment action and resulted in an irrebuttable presumption that the information was public.  The

City requested a jury trial on the News’s attorney’s fees claim but the News objected to the request.

The trial court denied the City’s request for a jury trial, and after a bench trial on attorney’s fees,

awarded the News $45,184.64 in attorney’s fees and costs.  
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The City and the News appealed.  The court of appeals reversed the attorney’s fees award and

remanded the News’s attorney’s fees claim to the district court for a jury trial. 969 S.W.2d 548, 550.

The court of appeals disagreed with the trial court about the consequences of the City’s failure to

request an Attorney General opinion, but affirmed the district court’s judgment on the ground that

the memorandum at issue was public information and that the memorandum did not fall under the

Act’s agency memoranda exception.  969 S.W.2d 548, 550.  Both parties filed petitions for review

in this Court.

II.  APPLICABLE LAW

A.  THE TEXAS PUBLIC INFORMATION ACT

In 1973, using the Federal Freedom of Information Act as a model, the Texas Legislature

passed what is now known as the Texas Public Information Act.  See 5 U.S.C. § 552; Acts 1973, 63rd

Leg., p. 1112, ch. 424, §§ 1, 14(d); see also Holmes v. Morales, 924 S.W.2d 920, 925 (Tex. 1996);

A & T Consultants, Inc. v. Sharp, 904 S.W.2d 668, 676 (Tex. 1995).  The Legislature has amended

the Act every session since 1973, but its purpose has remained the same--to provide public access

“at all times to complete information about the affairs of government and the official acts of public

officials and employees.”  See TEX. GOV’T CODE § 552.001.  The Act mandates a liberal

construction to implement this policy and one favoring a request for information.  See TEX. GOV’T

CODE § 552.001; see A & T Consultants, 904 S.W.2d at 675; see also Industrial Found. of the South

v. Texas Indus. Acc. Bd., 540 S.W.2d 668, 682 (Tex. 1976).

Upon a request for public information, a governmental body’s officer for public records must

promptly produce public information for inspection, duplication, or both.  See TEX. GOV’T CODE §

552.221.  The Act defines public information as any information which, “under a law or ordinance

or in connection with the transaction of official business, is collected, assembled, or maintained by

a governmental body; or for a governmental body and the governmental body owns the information

or has a right of access to it.”  TEX. GOV’T CODE § 552.021.  The Act also provides specific

categories of public information, including “a completed report, audit, evaluation, or investigation
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made of, for, or by a governmental body.”  See TEX. GOV’T CODE § 552.022.  But information is not

subject to required disclosure if the Act specifically excepts it from required disclosure.  See TEX.

GOV’T CODE § 552.101-.123; City of Houston v. Houston Chronicle Publ’g Co., 673 S.W.2d 316,

323 (Tex. App.--Houston [1  Dist.] 1984, no writ); see also Tex. Att’y Gen. ORD-197 (1978).st

If a governmental body considers the requested information exempt from disclosure, and

there has been no previous determination on the subject, the Act requires the governmental body to

submit to the Attorney General written statements about why the information should be withheld and

request an opinion from the Attorney General  not later than the  tenth day after receiving the request.

See TEX. GOV’T CODE § 552.301;  City of Houston, 673 S.W.2d at 323.  If the governmental body

does not timely request an Attorney General opinion, the information is presumed public.  See TEX.

GOV’T CODE § 552.302.  If the Attorney General rules that the Act does not exempt the information

from required disclosure, the public officer or his agent must make it available to the requesting party

or seek a judicial determination that the information does not have to be disclosed.  

In addition, a person requesting information or the Attorney General may seek mandamus

compelling a governmental body to make information available for public inspection if the

governmental body refuses to request an Attorney General opinion or refuses to supply public

information or information that the Attorney General has determined is public.  See TEX. GOV’T

CODE § 552.321.   In actions brought under sections 552.321, the Act allows a court to assess costs

of litigation and reasonable attorney’s fees incurred by a plaintiff or defendant who substantially

prevails.  See TEX. GOV’T CODE § 552.323(a).  In exercising this discretion, the court must consider

whether the governmental body’s conduct had a reasonable basis in law and whether the litigation

was brought in good faith.  See TEX. GOV’T CODE § 552.323(b).

B.  STANDARD OF REVIEW  

Because the parties do not dispute the relevant facts, this is a proper case for summary

judgment.  See Gaines v. Hamman, 358 S.W.2d 557, 563 (Tex. 1962).  On cross-motions for

summary judgment, each party bears the burden of establishing that it is entitled to judgment as a

matter of law.  See Guynes v. Galveston County, 861 S.W.2d 861, 862 (Tex. 1993).  When the trial



 Section 552.353 provides that a public officer is subject to criminal penalties if he fails to give access to2

public information unless the public officer reasonably believed that public access to the information was not

required and has filed a petition for declaratory judgment, a writ of mandamus, or both, against an Attorney General

in a Travis County district court seeking relief from compliance with the Attorney General decision.  See TEX. GOV’T

CODE § 552.353.
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court grants one motion and denies the other, the reviewing court should determine all questions

presented.  See Commissioners Court of Titus County v. Agan, 940 S.W.2d 77, 81 (Tex. 1997);

Jones v. Strauss, 745 S.W.2d 898, 900 (Tex. 1988).  The reviewing court should render the judgment

that the trial court should have rendered.  See Agan, 940 S.W.2d at 81; Members Mut. Ins. Co. v.

Hermann Hosp., 664 S.W.2d 325, 328 (Tex. 1984).  

In general, matters of statutory construction are legal questions.  See Johnson v. City of Fort

Worth, 774 S.W.2d 653, 656 (Tex. 1989).  Specifically, whether information is subject to the Act

and whether an exception to disclosure applies to the information are questions of law.  See A & T

Consultants, 904 S.W.2d at 674.  Subject matter jurisdiction is also a question of law.  See Mayhew

v. Town of Sunnyvale, 964 S.W.2d 922, 928 (Tex. 1998).

III. ANALYSIS

A.  DECLARATORY JUDGMENT ACTION

The initial issue we must determine is whether the trial court had jurisdiction to entertain the

City’s declaratory judgment action against the News.  The News argues that while the Act expressly

entitles a requestor to sue a governmental body and a governmental body to sue the Attorney General

in Travis County district court, the Act does not provide for a governmental body to sue a requestor.

See TEX. GOV’T CODE §§ 552.321, 522.353(b)(3).   The News argues that, therefore, a governmental2

body’s only available judicial remedy is to file for declaratory judgment or mandamus against the

Attorney General, seeking relief from compliance with an Attorney General opinion that the

requested information is subject to disclosure.  See TEX. GOV’T CODE § 552.353(b)(3).  Because the

City did not request an Attorney General opinion, the News argues, the City has no available judicial
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remedy.  

The City argues that it is entitled to bring a declaratory judgment action to determine its

rights and liabilities under the Act.  See TEX. CIV. PRAC. & REM. CODE §§ 37.001-.011.  The City

argues that section 552.353(b)(3) of the Act merely provides an affirmative defense to a criminal

action against a public official who refuses to produce documents and does not restrict a

governmental body’s judicial remedies.  See TEX. GOV’T CODE § 552.353(b)(3).   We agree with the

City.  

The Declaratory Judgments Act gives courts the power to declare rights, status and other

legal relations, whether further relief is claimed or could be claimed.  See TEX. CIV. PRAC. & REM.

CODE § 37.003(a).  While the Public Information Act does not expressly recognize a governmental

body’s right to bring a declaratory judgment action, it does not expressly prohibit a governmental

body from bringing a declaratory judgment action.  Indeed, both requestors and governmental bodies

have brought declaratory judgment actions in open records cases since the Act’s inception.  

Persons seeking information under the Act have sued for declaratory judgment rather than

mandamus.  See City of San Antonio v. Texas Att’y Gen., 851 S.W.2d  946, 947 (Tex. App.--Austin

1993, writ denied); City of Abilene v. Shackelford, 572 S.W.2d 742, 743 (Tex. Civ. App.--Eastland

1978), rev’d on other grounds, 585 S.W.2d 665 (Tex. 1979); Houston Chronicle Publ’g Co. v. City

of Houston, 531 S.W.2d 177, 181 (Tex. Civ. App.--Houston [14  Dist.] 1975), writ ref’d n.r.e., 536th

S.W.2d 559 (Tex. 1976).  Others have sued for declaratory judgment in addition to mandamus.  See

Southern Methodist Univ. v. Times Herald Printing Co., 729 S.W.2d 129 (Tex. App.--Dallas 1987,

no writ); Calvert v. Employees Retirement Sys., 648 S.W.2d 418 (Tex. App.--Austin 1983, writ ref’d

n.r.e.).  And, governmental bodies have sued for declaratory judgment against requestors.  See

Holmes, 924 S.W.2d at 921;  Lett v. Klein Indep. Sch. Dist., 917 S.W.2d 455, 457 (Tex. App.--

Houston [14  Dist.] 1996), writ denied per curiam, 978 S.W.2d 120 (Tex. 1998);  Houston Indep.th

Sch. Dist. v. Houston Chronicle Publ’g Co., 798 S.W.2d 580, 582 (Tex. App.--Houston [1  Dist.]st

1990, writ denied); see also Blankenship v. Brazos Higher Educ. Auth. Inc., 975 S.W.2d 353, 356

(Tex. App.--Waco 1998, pet. denied) (plaintiff suing for declaration that it was not governmental



 Legislative history indicates that the amendment was in response to Lett, 917 S.W.2d  at 457, in which a3

school district brought a declaratory judgment action against the parent of a student who sought information from the

school district.  See SENATE COMM ITTEE ON STATE AFFAIRS, B ILL ANALYSIS, TEX. CSHB  1718, 74  Leg., R.S.th

(1995) (referring to the procedural history of the Lett case).  
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body subject to the Act).  

The News argues that to allow governmental bodies to sue requestors contravenes the Act’s

policy of affording the public prompt access to governmental information.  But to hold that the Act,

as it existed in 1993, prohibited governmental bodies from bringing declaratory actions would

necessitate a strained reading of the Act.  Courts are not responsible for omissions in legislation, but

must take statutes as they find them.  See Holmes, 924 S.W.2d at 925.  Further, in 1995 the

Legislature amended the Act to expressly prohibit a governmental body from suing a requestor,

apparently in response to policy arguments identical to those the News makes here.   See Act of May3

29, 1995, 74  Leg., R.S. (effective Sept. 1, 1995);  SENATE COMMITTEE ON STATE AFFAIRS, BILL
th

ANALYSIS, TEX. CSHB 1718, 74  Leg., R.S. (1995) (“The requestor of a public record should neverth

have to defend such a suit.”); SENATE COMMITTEE ON JURISPRUDENCE, BILL ANALYSIS, Tex. S.B.

636, 74  Leg., R.S. (1995) (“The possibility of being sued as a result of making an open recordsth

request may limit the number of future requests.”).  The 1995 amendment, which became effective

on September 1, 1995, bolsters the City’s argument that the Act, as it existed in 1993, did not prevent

the City from seeking a declaratory judgment against the News.  Therefore, we conclude that the City

was entitled to bring a declaratory judgment action against the News.

B.  INFORMATION SUBJECT TO THE ACT

The City argues that the memorandum is not subject to the Act.  The City asserts that the city

manager drafted the memorandum purporting to terminate the city finance director but never

finalized or sent the memorandum to the finance director.  Therefore, the City argues, the

memorandum was just a draft and is not public information under section 552.022 of the Act.  The

City also argues that the memorandum was not used in connection with transacting official business

and, therefore, is not public information under section 552.021.  But the City concedes that the city
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manager prepared the memorandum to circulate to the city council in order to consult with them

about the city finance director.  The City further explains that, after consultation, the city manager

decided not to pursue the strategy outlined in the memorandum and, thus, did not finalize the

memorandum to send to the finance director.  The News argues that the Act does not require that

documents be final to be public information and that the city manager’s own affidavit proves that

the memorandum was used in transacting official business.  We agree with the News that the

memorandum is public under the Act.

 Under the Act, public information is any information which, “under a law or ordinance or

in connection with the transaction official business, is collected, assembled, or maintained by a

governmental body; or for a governmental body and the governmental body owns the information

or has a right of access to it.”  TEX. GOV’T CODE § 552.021.  Section 552.022, “[w]ithout limiting

the meaning of other sections of [chapter 552],” provides specific categories of public information.

TEX. GOV’T CODE § 552.022.  These categories include “a completed report, audit, evaluation, or

investigation.”  See TEX. GOV’T CODE § 552.022.  But section 552.022 emphasizes that its categories

do not limit the meaning of the Act’s other sections.  See TEX. GOV’T CODE § 552.022.  Therefore,

section 552.022's categories do not limit section 552.021's broad definition of public information.

See TEX. GOV’T CODE §§ 552.021, 552.022.  Accordingly, we hold that a document, even if labeled

“draft,” is public information if, under a law or ordinance or in connection with the transaction of

official business, it is collected, assembled, or maintained by or for a governmental body.  See TEX.

GOV’T CODE § 552.021.  It follows that a draft document that is not collected, assembled, or

maintained by or for a governmental body under a law or ordinance or in connection with transacting

official business is not public information.  For example, the mere creation of a draft is not

transacting official business.  But if the draft document is used in connection with transacting official

business, then the draft document becomes public information.  To allow a governmental body to

exempt otherwise public documents from the Act simply by labeling or calling them “drafts” would

invite governmental bodies to circumvent the Act’s purpose of broad public access to governmental

information.  See TEX. GOV’T CODE § 552.001.
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 The City does not argue that it did not collect, assemble, or maintain the memorandum.  The

City argues that because the memorandum was never finalized and sent to the finance director, it was

a mere draft that was not used in transacting official business, and therefore, is not public under the

Act.  This argument is without merit.  By the City’s own admission, the city manager and city

council used the memorandum in connection with transacting official business.  The city manager’s

affidavit states, in part: 

I drafted the document with the intention of providing it to the Garland City Council
in a closed executive session, and to the City Attorney, for the purpose of discussing
it with them to obtain their advice, opinion and recommendation on both the
language to be used, as well as whether to pursue the strategy where the document
would be used at all.  The document was prepared by me to elicit the advice and
input of the City Council and me in my decision on how to resolve the employment
matter . . . . Following the deliberations between the Garland City Council and
myself, and Garland City Attorney and myself, I determined not to resolve the
employment matter in the manner where use of document might have been necessary
to put the document in final form, nor did I authenticate it by signing or sending it to
its contemplated addressee.

Despite the fact that the City now calls the memorandum a draft and that the city manager addressed

the memorandum to the finance director, the city manager concedes that he prepared the

memorandum to circulate to the city council and then used it to consult with them about the City’s

personnel problem with the finance director.  The memorandum became public information under

the Act when the city manager and the city council used it in deciding how to handle the problem

with the finance director, a decision involving the City’s official business.  See TEX. GOV’T CODE

§ 552.021.  Accordingly, we conclude that the memorandum is public information under section

552.021. 

C.  THE DELIBERATIVE PROCESS PRIVILEGE

Having determined that the memorandum here is public information under the Act, we now

consider whether the memorandum is exempt from required disclosure.  The City argues only that

the memorandum is exempt from disclosure under section 552.111, the agency memoranda

exception.  See TEX. GOV’T CODE § 552.111.  The City does not assert any other exception.  See



   The Texas Attorney General has recognized that section 552.111 also encompasses an attorney work-4

product privilege for work-product related to litigation that has ceased.  See Tex. Att’y Gen. ORD-647 (1996). 
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TEX. GOV’T CODE § 552.101-.123.  Section 552.111 exempts documents that would not be available

to those in litigation with an agency.  See TEX. GOV’T CODE § 552.111.  The City contends that

section 552.111 incorporates the deliberative process privilege, which protects the memorandum

from disclosure because the memorandum is predecisional and, although it does not reflect

deliberations on its face, it was used in the deliberative process.  The City also asserts that the court

of appeals erred in holding that the privilege does not protect the memorandum on the ground that

the memorandum was not used in the City’s policymaking process.  

The News argues that there is no deliberative process privilege in Texas.  In the alternative,

the News argues that the court of appeals correctly refused to apply the deliberative process privilege

to the memorandum because the privilege protects only documents reflecting policy formulation and

that the memorandum at issue deals with a mere personnel matter.  Whether the deliberative process

privilege exists in Texas and, if it does, the privilege’s scope, are issues of first impression for this

Court.

Section 552.111 exempts from disclosure “[a]n interagency or intraagency memorandum or

letter that would not be available by law to a party in litigation with the agency.”  TEX. GOV’T CODE

§ 552.111.  Texas courts and the Attorney General have consistently recognized that this exception

encompasses the common law deliberative process privilege, which protects certain agency

communications from discovery.   See Lett, 917 S.W.2d at 456; Texas Dep’t of Pub. Safety v.4

Gilbreath, 842 S.W.2d 408, 412-13 (Tex. App.--Austin 1992, no writ);  Austin v. City of San

Antonio, 630 S.W.2d 391, 394 (Tex. App.--San Antonio 1982, writ ref’d n.r.e.);  Tex. Att’y Gen.

ORD-631 (1995); Tex. Att’y Gen. ORD-626 (1994); Tex. Att’y Gen. ORD-615 (1993).  

As already noted, the Legislature modeled the Act on the FOIA.  See Holmes, 924 S.W.2d

at 925; A & T Consultants, 904 S.W.2d at 676; Gilbreath, 842 S.W.2d at 412.  Indeed, section

552.111's language is almost identical to the FOIA’s agency memoranda exception.  See 5 U.S.C.

§ 552(b)(5)(exempting “inter-agency or intra-agency memorandum or letters which would not be



 Section 552.101 of the Texas Public Information Act exempts information considered confidential by law,5

including information falling under the attorney-client privilege.  See TEX. GOV’T CODE § 552.101.  Section 552.103

of the Act, which exempts information about litigation or settlement negotiations involving a governmental entity,

incorporates the attorney work-product privilege.  See TEX. GOV’T CODE § 552.103.
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available by law to a party other than an agency in litigation with the agency”).  Federal courts have

consistently held that the FOIA’s agency memorandum exception includes the deliberative process

privilege, as well as the attorney work-product and attorney-client privileges.   See National Labor5

Relations Bd. v. Sears, Roebuck & Co., 421 U.S. 132, 150 (1975);  Coastal States Gas Corp. v.

Department of Energy, 617 F.2d 854, 862 (D.C. Cir. 1980).  When the Legislature adopts a federal

statute, we presume that it knew of the federal court’s construction of the federal statute when it

adopted the statute and intended to adopt that construction.  See Blackmon v. Hansen, 169 S.W.2d

962, 964-65 (Tex. 1943).  Therefore, we hold that section 552.111 of the Act incorporates the

deliberative process privilege.

The next issue we consider is whether the deliberative process privilege is properly limited

to communications that reflect policymaking.  In determining this issue, we again look to federal

case law for guidance.  See Blackmon, 169 S.W.2d at 964-65.  A few months before the Texas

Legislature enacted the predecessor to the Public Information Act, the Open Records Act, the United

States Supreme Court explained the purpose and scope of the FOIA’s agency memoranda exception.

See Environmental Protection Agency v. Mink, 410 U.S. 73, 85-91 (1973).  The Court explained that

the FOIA’s agency memorandum exception, which exempts agency communications falling under

the attorney work-product and attorney-client privileges in addition to the deliberative process

privilege, was designed to promote “‘frank discussion of legal and policy matters.’”  Mink, 410 U.S.

at 87 (quoting S. REP. No. 813, 89  Cong., 1  Sess. 9 (1965)).  The Court noted that, in enacting theth st

agency memoranda exception, Congress recognized that the “efficiency of Government would be

greatly hampered if, with respect to legal and policy matters, all Government agencies were

prematurely forced to ‘operate in a fishbowl.’” Mink, 410 U.S. at 87 (quoting S. REP. No. 813, 89th

Cong., 1  Sess. 9 (1965)).  Nevertheless, because of the FOIA’s strong policy favoring disclosure,st

Congress intended that the agency memorandum exception be construed “as narrowly as consistent
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with efficient Government operation.”  Mink, 410 U.S. at 87 (quoting S. REP. No. 813, 89  Cong.,th

1  Sess. 9 (1965)); see also Coastal States, 617 F.2d at 868.  st

Two years later, the Court reiterated that the agency memorandum exception, properly

construed, exempts “‘all papers which reflect the agency’s group thinking in the process of working

out its policy and determining what its law shall be’”  Sears, 421 U.S. at 153 (quoting Davis, The

Information Act: A Preliminary Analysis, 34 U. CHI. L. REV. 761, 797 (1967)).  Thus, when the

Texas Legislature enacted the Public Information Act, including the agency memorandum exception,

the United States Supreme Court had described the FOIA’s agency memorandum exception as

including the attorney work-product and attorney-client privileges to protect communications about

legal matters and a deliberative process privilege to protect communications about policy matters.

The City correctly recognizes that the deliberative process privilege covers only

communications that are predecisional and deliberative.  See Sears, 421 U.S. at 151-52;  Mink, 410

U.S. at 87-91; Ethyl Corp. v. United States E.P.A., 25 F.3d 1241, 1248 (4  Cir. 1994);  Petroleumth

Info. Corp. v. United States Dep’t of Interior, 976 F.2d 1429, 1434 (D.C. Cir. 1992);  Soucie v.

David, 448 F.2d 1067, 1077 (D.C. Cir. 1971).  Predecisional documents are those “prepared in order

to assist an agency decisionmaker in arriving at his decision.”  Renegotiation Bd. v. Grumman

Aircraft Eng’g Corp., 421 U.S. 168, 184 (1975).  Deliberative documents reflect the “the give-and-

take of the consultative process.”  Coastal States, 617 F.2d at 866.  But the City insists that these are

the only two conditions of applying the privilege.  In support of its argument, the City cites cases that

do not expressly limit the privilege to policy matters, but apply the privilege to documents because

the documents are predecisional and deliberative.  See Sears, 421 U.S. at 150; City of Virginia Beach

v. United States Dep’t of Commerce, 995 F.2d 1247, 1253 (4  Cir. 1993); National Wildlife Fed’nth

v. United States Forest Serv., 861 F.2d 1114, 1121; Schell v. United States Dep’t of Health & Human

Servs., 843 F.2d 933, 942 (6  Cir. 1988); Dudman Communications Corp. v. Department of the Airth

Force, 815 F.2d 1565, 1569 (D.C. Cir. 1987);  May v. Department of the Air Force, 777 F.2d 1012,

1014-15 (5  Cir. 1985); Russell v. Department of the Air Force, 682 F.2d 1045, 1048-49 (D.C. Cir.th

1982); Arthur Anderson v. Internal Revenue Serv., 679 F.2d 254, 257 (D.C. Cir. 1982); Coastal
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States, 617 F.2d at 866; Wu v. National Endowment for the Humanities, 460 F.2d 1030, 1034 (5th

Cir. 1972); Soucie, 448 F.2d at 1077.  

But none of the cases the City cites  consider the issue here -- whether the privilege protects

only policymaking communications.  Rather, most of these cases concern whether the

communications are predecisional and deliberative.  See Sears, 421 U.S. at 155 (determining that

National Relations Labor Board’s decisions to issue a complaint, as opposed to decisions not to issue

a complaint, were predecisional); City of Virginia Beach, 995 F.2d at 1254-55 (deciding that agency

documents about a city’s request for a water pipeline permit were predecisional);  May, 777 F.2d at

1015 (deciding that Air Force Lieutenant Colonel promotion recommendation reports were

predecisional and deliberative); Russell, 682 F.2d at 1048-49 (determining that a draft historical

document on  herbicide use during the Vietnam War was part of the deliberative process); Coastal

States, 617 F.2d at 866-68 (determining that memoranda from Department of Energy regional

counsel to auditors interpreting regulations within the context of particular audit were not

predecisional).  

Moreover, many of these same opinions contain language emphasizing that the purpose of

the FOIA agency memoranda exception is to protect agency decisionmaking on legal and policy

matters.  See  National Wildlife Fed’n, 861 F.2d at 1117 (noting that deliberations must be actually

related to the process by which policies are formulated); Dudman, 815 F.2d at 1567-68 (defining

deliberative material as  consisting primarily of governmental officials’ opinions and

recommendations on matters of executive policy); May, 777 F.2d at 1014 (“purpose of the privilege

is to protect the decisionmaking process from the inhibiting effect that disclosure of predecisional

advisory opinions and recommendations might have on the ‘frank discussion of legal or policy

matters’ in writing’”) (quoting  Sears, 421 U.S. at 150));  Coastal States, 617 F.2d at 869

(concluding that documents were not excepted partially on ground that documents did not “discuss

the wisdom or merits of a particular agency policy, or recommend new agency policy”);  Soucie, 448



   See also Texaco Puerto Rico v. Department of Consumer Affairs, 60 F.3d 867, 884 (1  Cir. 1995) (“A6 st

document must be . . . actually related to the process by which policies are formulated.”); Ethyl, 25 F.3d at 1248

(“[T]he privilege does not protect a document which is merely peripheral to actual policy formulation; the record

must bear on the formulation or exercise of policy-oriented judgment.”); Hopkins v. United States Dept. of Housing

and Urban Dev., 929 F.2d 81, 84 (2  Cir. 1991) (holding that the exception covers documents “‘actually. . .relatednd

to the process by which policies are formulated’”) (quoting Jordan v. United States Dep’t Justice, 591 F.2d 753, 774

(D.C. Cir. 1978) (en banc)); Paisley v. CIA, 712 F.2d 686, 698-99 (D.C. Cir. 1983)  (holding that under the

privilege, communications must contain “opinions, recommendations, or advice about agency policies”), vacated in

part on other grounds, 724 F.2d 201 (D.C. Cir. 1984).

 According to a Congressional study, the agency memoranda exception was second only to the trade secret7

and commercial information exception as the most frequent ground for refusing to disclose information under the

FOIA during its first four years.  See Freedom of Information Act Amendments Sourcebook, House Government

Operations Committee and Senate Judiciary Committee, 94  Cong., 1  Sess., 1975, p. 104-105.th st

 See Seal, Commentary, The Future of the Freedom of Information Act’s Deliberative Process Exception8

and Disclosure of Computerized Federal Records after Petroleum Info. Corp. v. United States Dep’t of Interior, 71

DENV. U. L. REV. 719, 724, n. 59 (1994). 

15

F.2d at 1078 (stating that the privilege is designed to protect “internal policy deliberations”).  6

The agency memorandum exception is potentially the most far-reaching exception in the

FOIA.  See Note, The Freedom of Information Act and the Exception for Intra-Agency Memoranda

86 HARV. L. REV. 1047, 1048 (1973).   There is an “inevitable temptation” on the part of7

governmental litigants to interpret the exception as expansively as necessary to apply it to the

particular records it seeks to withhold.  See Soucie, 448 F.2d at 1078;  Ackerly v. Ley, 420 F.2d 1336,

1341 (D.C. Cir. 1969).  Indeed, since Congress amended the FOIA to exempt privileged agency

memoranda, federal courts have applied the deliberative process privilege to an increasingly broader

range of agency communications, including arguably nonpolicy communications.  See WRIGHT &

MILLER, FEDERAL PRACTICE AND PROCEDURE: EVIDENCE § 5680 (1992); see also, e.g., Russell, 682

F.2d at 1048 (determining that a draft historical document on  herbicide use during the Vietnam War

was part of a deliberative process, and therefore, protected from disclosure).  As we noted earlier,

however, none of these cases answer the argument that a correct interpretation of the privilege is one

that covers only policymaking communications.

The D.C. Circuit, which has delivered more FOIA decisions than any other circuit,  recently8
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emphasized what the United States Supreme Court had made clear twenty years before -- that the

privilege’s scope is properly limited to policymaking deliberations.  In Petroleum Information

Corporation, a 1992 case, Justice Ginsburg recognized that the D.C. Circuit’s decisions in the late

1980s and early 1990s on the “deliberativeness” inquiry had focused on “whether disclosure of the

requested material would tend to ‘discourage candid discussion within an agency.’”  Petroleum Info.

Corp., 976 F.2d at 1434 (quoting Access Reports v. Department of Justice, 926 F.2d 1192, 1195

(D.C. Cir. 1991), and Dudman, 815 F.2d at 1567-68)); see also Seal, Commentary, 71 DENV. U. L.

REV. at 725 (discussing the D.C. Circuit’s increasingly broad definition of deliberativeness in the

mid-1980s).  But, against this backdrop,  Justice Ginsburg underscored that the deliberative process

privilege is centrally concerned with protecting the process by which policy is formulated.  See

Petroleum Info. Corp., 976 F.2d at 1435.  She explained:

Honing in on, and sheltering material implicating officials’ exercise of judgment
about policy matters secures the internal agency “give-and-take” Congress meant to
protect when it enacted Exception 5.  See Coastal States, 617 F.2d at 866.  Our
decisions recognize that the process of selecting among alternative policies can be
delicate and audience-sensitive, susceptible to distortions and vulnerable to fudging
when the deliberators fear or expect public reason.  Inquiring whether the requested
materials can reasonably be said to embody an agency’s policy-informed or -
informing judgmental process therefore helps us answer the “key question” in these
cases: whether disclosure would tend to diminish candor within an agency . . . . [I]t
[also] enables us to contain Exception 5 within its proper scope.

Petroleum, 976 F.2d at 1435-36 (emphasis added).  The Fifth Circuit seems to agree that the

privilege’s subject matter is limited to policy formulation.  See Cazalas v. United States Dep’t of

Justice, 709 F.2d 1051, 1055 (5  Cir. 1983)(holding that because documents contained investigativeth

facts forming the basis for a personnel decision and did not encompass policy assessments, they were

not exempt under FOIA section 552(b)(5)).

In addition, the few Texas authorities on this issue have determined that the privilege covers

only policymaking communications.  The Fourteenth Court of Appeals held that documents prepared

by school personnel pertaining to a student’s performance at school were not exempt because they
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merely implemented existing policy and did not contribute to policy formulation.  See Lett, 917

S.W.2d at 457.  The Attorney General ruled that documents relied upon by the Department of Public

Safety in deciding not to promote an individual were not exempt because they were internal

administrative or personnel matters that did not involve the Department’s policymaking function.

See Tex. Att’y Gen. ORD-626 (1994).  In contrast, the Attorney General ruled that section 552.111

excepted from disclosure a report that a university had solicited about the university’s alleged

systemic racial discrimination against faculty members.  See Tex. Att’y Gen. ORD-631 (1995).  The

Attorney General reasoned that the report not only discussed personnel matters but related to the

university’s policies concerning affirmative action and its educational mission.  See Tex. Att’y Gen.

ORD-631 (1995).    

We recognize that public disclosure of agency communications reflecting deliberative

processes on any subject, even nonpolicy communications, could have a chilling effect on agency

employees’ communications in the future.  But the exception’s purpose is not to prevent all

disclosures that would chill all frank and open discussions.  Its purpose has always been to promote

the “frank discussion of . . . policy matters.”  Mink, 410 U.S. at 87.  Disclosure of information not

related to policy matters will not inhibit free discussion among agency personnel about policy

matters.  See Tex. Att’y Gen. ORD-615 (1993).  

Further, interpreting the deliberative process privilege to exempt any information as long as

it is predecisional and deliberative would exempt all agency information except postdecisional or

purely factual information.  Such an interpretation would allow the exception to swallow the Act.

Thus, we cannot interpret the exception so broadly.  Unlike the FOIA, our Act contains a strong

statement of public policy favoring public access to governmental information and a statutory

mandate to construe the Act to implement that policy and to construe it in favor of granting a request

for information.  See TEX. GOV’T CODE § 552.001.  

 Therefore, we hold that the deliberative process privilege, as incorporated in the agency

memoranda exception, protects only those agency communications or parts of agency

communications that relate to the agency’s policymaking.   We recognize that certain personnel



 We note that the Legislature recently amended the Act to require a governmental body that does not9

request an Attorney General decision, except when there has been a previous determination on the issue, to provide a

“compelling reason” to justify withholding the information.  See Act of May 27, 1999, 76   Leg., R.S., S.B. 1851 §th

21 (to be codified at TEX. GOV’T CODE § 552.302.) The amendment’s effective date is September 1, 1999.
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communications or parts of those communications may contain policymaking deliberations and that

the deliberative process privilege would protect these deliberations.  But because the memorandum

here does not bear upon policymaking but merely expresses reasons to terminate the city finance

director, we conclude that section 552.111 does not exempt it from disclosure.

The News, and the Attorney General as amicus curiae, contend that because the City did not

request an Attorney General decision under section 552.301 about whether the requested information

was subject to disclosure, the City could not simply rely upon a statutory exception to disclosure.

See TEX. GOV’T CODE §§ 552.301, 552.302.  Instead, they argue, the City was required to make a

“compelling demonstration” that the memorandum was not subject to public disclosure.  The City

argues that the Act’s plain language does not support a compelling-demonstration requirement but

merely imposes a presumption, shifting the burden of production to the governmental body on

whether the requested information can be withheld.  See TEX. GOV’T CODE § 552.302.  The court

of appeals agreed with the City.  Because we determine that the City did not meet its burden to prove

that the memorandum is not subject to the Act or falls within one of the Act’s exceptions to public

disclosure, we need not decide whether the City must go beyond that to make a compelling

demonstration that the information is not subject to public disclosure. 9

IV.  THE DISSENT

The dissent seems to agree that the deliberative process privilege as incorporated into the

Act’s agency memoranda exception is properly limited by a policy requirement.  But the dissent

asserts that the privilege protects all predecisional and deliberative agency memoranda involving

personnel decisions because such decisions necessarily involve policy.  We disagree.

To hold as the dissent would, that documents are exempt from public access because they

somehow involve policy, is the same as holding that there is no policy requirement at all.  This is
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because every decision an agency makes arguably involves a policy.  Thus, every document

reflecting predecisional and deliberative communications, regardless of its policy implications,

would be exempt from public access.  Drawing the line where the dissent draws it is drawing no line

at all.  Instead, we hold that the deliberative process privilege as incorporated in the agency

memoranda exception protects only those documents involved in policy formulation. 

The dissent cites federal cases as support for its proposition that the privilege covers

documents used in personnel deliberations and other federal cases that apply the privilege to

documents that do not relate to policymaking.  But we have already acknowledged most of these

cases and explained that they do not answer the issue we decide today — whether the deliberative

process privilege is properly limited to agency communications reflecting policy formulation.

Rather, these cases focus on whether the document at issue is predecisional and deliberative.  See,

e.g., May, 777 F.2d at 1015 (deciding that Air Force Lieutenant Colonel promotion recommendation

reports were predecisional and deliberative); Russell, 682 F.2d at 1048 (determining that a draft

historical document on  herbicide use  during the Vietnam War was part of a deliberative process,

and therefore, protected from disclosure).  We do acknowledge that American Fed’n of Gov’t

Employees  v. United States Dep’t of Commerce, that the dissent cites, held that personnel forms that

did not reflect deliberations on policy options were exempt from disclosure under the deliberative

process privilege.  See AFGE, 907 F.2d 203, 207 (D.C. Cir. 1990).

Nevertheless, the scope of the agency memoranda exception in Texas is a case of first

impression in this Court.  Thus, we are not wedded to any particular interpretation of the privilege.

And, again, when the Texas Legislature adopts a federal statute, we presume that it knew of the

federal courts’ construction of the federal statute when it adopted the statute and intended to adopt

that construction.  See Blackmon, 169 S.W.2d at 964-65.  When the Legislature enacted the Texas

Public Information Act in 1973, the U.S. Supreme Court had just issued Mink, in which it explained

that the FOIA’s agency memoranda exception was designed to promote the frank discussion of legal

and policy matters.  See Mink, 410 U.S. at 87.  The Court also noted that Congress intended that the

exception be construed “as narrowly as consistent with efficient Government operation.”  Mink, 410
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U.S. at 87.  The dissent also relies on Mink but misconstrues it.  The dissent correctly notes that the

previous version of the FOIA’s agency memoranda exception was criticized because it would permit

compelled disclosure of an otherwise private document simply because the document did not deal

“solely” with legal or policy matters.  See Mink, 410 U.S. at 90.  But the Mink court explained that

the criticism was directed at the problem of “disclosure of . . . policy recommendations simply

because the documents containing them also happened to contain factual data.”  See Mink, 410 U.S.

at 90 (“Documents dealing with mixed questions of fact, law, and policy would inevitably, under the

proposed exemption, become available to the public.”).  

Further, earlier interpretations of the deliberative process privilege limited it to documents

reflecting policymaking.  In 1967, Professor Davis noted that a proper construction of the exception

called for “disclosure of all opinions and interpretations which embody the agency’s effective law

and policy, and the withholding of all papers which reflect the agency’s group thinking in the process

of working out its policy and determining what its law shall be.”  Davis, The Information Act: A

Preliminary Analysis, 34 U. CHI. L. REV. 761, 797 (1967) (emphasis added), quoted in Sears, 421

U.S. at 153; see also Soucie, 448 F.2d at 1078 (privilege designed to protect internal policy

deliberations); Bristol-Myers Co. v. F.T.C., 424 F.2d 935, 939 (D.C. Cir. 1970) (exception designed

to protect only those internal working papers in which opinions are expressed and policies

formulated and recommended).  

Therefore, the fact that federal courts later applied the exception to drafts of the history of

herbicide use in the Vietnam War or to evaluations and recommendations about Air Force personnel

is of little value to our analysis.  See Russell, 682 F.2d at 1048-49; May, 777 F.2d at 1015.  Federal

courts have applied the deliberative process privilege to an increasingly broader range of agency

communications.  See WRIGHT AND MILLER, FEDERAL PRACTICE AND PROCEDURE:  EVIDENCE §

5680 (1992); see also Seal, Commentary, The Future of the Freedom of Information Act’s

Deliberative Process Exception and Disclosure of Computerized Federal Records after Petroleum

Info. Corp. v. United States Dept. of Interior, 71 DENV. U. L. REV. 719, 725 (discussing the D.C.

Circuit’s increasingly broad definition of deliberativeness in the mid-1980s).   Wright and Miller
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explain:

Under the instrumental rationale for the privilege, the ‘paradigm document’ to be
protected would be a memorandum containing an exhaustive examination of
alternatives in a particular policy area prepared for a high agency official at the final
stages of an agency’s deliberations.  But cases under the [FOIA] have extended the
privilege to budget requests, presentence reports to federal judges, summaries of the
testimony of witnesses at a public hearing, I.R.S. secret policies and efforts to cover-
up political interventions by members of Congress in the problems of individual
taxpayers, and routine application of agency policy.  

See WRIGHT AND MILLER, § 5680 at 133.

The increasing scope of the deliberative process privilege in federal courts is in itself a reason

to not follow post-1973 federal court cases.  Our Public Information Act mandates that we liberally

construe it to further the policy of providing public access “to complete information about the affairs

of government and the official acts of public officials and employees.”  TEX. GOV’T CODE § 552.001.

It also mandates a construction favoring a request for information.  See TEX. GOV’T CODE § 552.001;

A & T Consultants, 904 S.W.2d  at 676.  Given the Legislature’s mandate, we should not blindly

follow the federal courts in their expansion of the privilege.   

In sum, despite the federal cases that exempt non-policymaking documents, our holding that

the deliberative process privilege does not cover every document containing personnel deliberations

but covers only those reflecting policymaking deliberations is the most consistent with the

Legislature’s intent and the Public Information Act’s purpose.  Further, since the early 1990s, the

Texas Attorney General has interpreted the deliberative process privilege to except only documents

involving policymaking, and although the Legislature has amended the Act each session since then,

the Legislature has never responded negatively to the Attorney General’s interpretation of the

privilege.  See Tex. Att’y Gen. ORD-615 (1993). 

The dissent also relies on the Texas Open Meetings Act as support for its view of the Public

Information Act’s agency memoranda exception.  The dissent reasons that because the Open

Meetings Act expressly allows governmental bodies to discuss certain personnel matters in closed



 The Legislature recently amended section 552.323.  See Act of May 27, 1999, S.B. 1851 § 29, 76  Leg.,10 th
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meetings, the Public Information Act must impliedly exempt from public access documents

involving the same matters.  See TEX. GOV’T CODE § 551.074.  We disagree.  That a matter can be

discussed in closed meetings does not mean that all documents involving the same matter are exempt

from public access.  Otherwise, any document, regardless of its content and regardless of whether

it would be otherwise available to the public under the Public Information Act, would be exempt

from disclosure just because it could be considered in a closed meeting.  See Tex. Att’y Gen. ORD-

485 (1987).  The dissent’s heavy reliance on the Open Meetings Act effectively writes out the Public

Information Act’s provisions and ignores its purpose to provide the public “at all times to complete

information about the affairs of government and the official acts of public officials and employees.”

TEX. GOV’T CODE § 552.001.

IV.  ATTORNEY’S FEES

Finally, the News argues that the court of appeals erred in remanding the amount of

attorney’s fees to the trial court for a jury trial.  The News contends that under the Act’s plain

language,  the trial judge, not a jury, determines the amount of attorney’s fees.  The Act provides:

(a) In an action brought under Section 552.321 [suit for writ of mandamus
under the Act] ..., the court may assess costs of litigation and reasonable attorney fees
incurred by a plaintiff or defendant who substantially prevails.  

(b) In exercising its discretion under this section, the court shall consider
whether the conduct of the governmental body had a reasonable basis in law and
whether the litigation was brought in good faith.  

TEX. GOV’T CODE § 552.323.   According to the News, including the “court” language and omitting10

any provision for a jury determination evinces the Legislature’s intent that section 552.323 requires

the trial judge to determine the amount of attorney’s fees.  We disagree.

Subsection 552.323(a) provides that the court “may” assess attorney’s fees.  See TEX. GOV’T
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CODE § 552.323(a).  Subsection 552.323(b) describes two factors that the court must consider in

making this choice:  the governmental body’s conduct and whether the litigation was brought in good

faith.  See TEX. GOV’T CODE § 552.323(b).  Thus, the trial judge decides whether to award attorney’s

fees under the Act.  See Morales v. Ellen, 840 S.W.2d 519, 526 (Tex. App.--El Paso 1992, writ

denied).

But section 552.323 does not dictate how to determine the attorney’s fees amount, except that

the award must be “reasonable.”  See TEX. GOV’T CODE § 552.323(a).  In general, the reasonableness

of statutory attorney's fees is a jury question.  See Bocquet v. Herring, 972 S.W.2d 19, 21 (Tex.

1998); see also Stewart Title Guar. Co. v. Aiello, 941 S.W.2d 68, 73 (Tex. 1997); Great Am. Reserve

Ins. Co. v. Britton, 406 S.W.2d 901, 907 (Tex. 1966).

 This Court recently interpreted a similarly-worded provision in the Declaratory Judgments

Act to allow a jury to determine the amount of attorney’s fees.  See TEX. CIV. PRAC. & REM. CODE §

37.009;  Bocquet, 972 S.W.2d at 21.  That Act provides, “the court may award costs and reasonable

and necessary attorney’s fees as are equitable and just.”  See TEX. CIV. PRAC. & REM. CODE § 37.009.

We held that this language requires the trial court to determine whether to award attorney’s fees and

allows the jury to determine the amount of reasonable attorney’s fees.  See Bocquet, 972 S.W.2d at

21.  Therefore, consistent with our interpretation of a statute containing similar language and our past

jurisprudence on this issue, we conclude that the amount of attorney’s fees is a fact question for a

jury to determine.  

The News also argues that it is more cost-efficient to require the trial court to determine the

amount of fees.  But we cannot judicially amend section 552.323 to prohibit a jury trial on the

attorney’s fees amount.  Accordingly, the court of appeals did not err  in remanding the attorney’s

fees issue for a jury determination.

V.  CONCLUSION

A majority of the Court concludes that: (1) the trial court had subject matter jurisdiction over

the City’s declaratory judgment action against the News; (2) the memorandum here was public
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information under the Act; (3) the Act’s agency memoranda exception encompasses the deliberative

process privilege but the exception does not exempt the memorandum from required disclosure; and

(4) the Act entitles the City of Garland to a jury trial on the amount of attorney’s fees.  The plurality

would hold that the deliberative process privilege is limited to protecting predecisional and

deliberative documents that reflect policymaking and that the privilege does not apply to the

memorandum because the memorandum does not reflect deliberations on policy.  A majority of the

Court affirms the court of appeals’ judgment.

                                                        
James A. Baker
Justice
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