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 JUSTICE OWEN filed a dissenting opinion in which JUSTICE HECHT joined.



 In its suit for judicial review, Continental seeks review of the hearing officer’s determination that Continental’s1

response was a preauthorization of the treatment under the W orkers’ Compensation Act.  Because we consider only

whether Continental is entitled to judicial review in the first instance, we express no opinion on the merits of this issue.
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In this case we determine whether Continental Casualty Insurance Co. (“Continental”) is

entitled to judicial review of a medical benefits decision by the Texas Workers’ Compensation

Commission’s Hearings Division.  The trial court dismissed Continental’s suit for want of

jurisdiction.  The court of appeals reversed, holding that although the Texas Workers’ Compensation

Act does not confer a statutory right to judicial review of medical benefits disputes, Continental has

an inherent right to judicial review.  964 S.W.2d 776.  Because we conclude that Continental has no

statutory right to judicial review and failed to plead a right to inherent judicial review, we reverse

the court of appeals’ judgment and affirm the district court’s judgment dismissing the suit.

I

James Hood suffered an on-the-job injury compensable under the Workers’ Compensation

Act.  At the time, Continental was the workers’ compensation insurance carrier for Hood’s employer.

Hood received medical treatment for his injury from Functional Restoration Associates (“FRA”) and

Productive Rehabilitation Institute of Dallas for Ergonomics (“PRIDE”).  Continental returned a

request-for-preauthorization form to PRIDE, stating “[reasonable and] necessary as related to injury

will defer to MEO Dr. to determine necessity.”   After treatment began, Continental received a1

medical opinion that the treatments were not necessary.  Continental then informed FRA and PRIDE

that it would not authorize treatment, and refused payment.

In response, FRA and PRIDE requested medical dispute resolution from the commission.
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See TEX. LAB. CODE § 413.031(a).  The commission’s Division of Medical Review issued a decision

that Continental was liable for the cost of the health care.  Continental then requested a hearing

before the commission’s Hearings Division.  See TEX. LAB. CODE §§ 408.027(d), 413.031(d).  The

hearing officer ordered Continental to pay the medical bills.

Continental filed suit in Travis County district court seeking judicial review of the

commission’s decision.  After the trial court requested briefing on jurisdiction, the commission

entered a plea to the jurisdiction.  The trial court granted the plea and dismissed the suit.  The court

of appeals reversed, holding that, although the Workers’ Compensation Act does not confer a right

to judicial review of medical benefits disputes, Continental has an inherent right to judicial review

of the agency decision because the commission proceedings affected a vested property right.  964

S.W.2d 776.  Both Continental and the commission filed petitions for review.

II

There are four types of benefits available to injured workers under the Texas Workers’

Compensation Act: medical, income, death, and burial.  See TEX. LAB. CODE § 401.011(5).

Generally, disputes concerning a carrier’s liability for benefits are resolved through the dispute

resolution procedures of Chapter 410, entitled “Adjudication of Disputes.”  See id. § 410.002.  These

procedures usually involve a benefit review conference, a contested case hearing, and an appeal to

the commission appeals panel.  See Lumbermens Mut. Cas. Co. v. Manasco, 971 S.W.2d 60, 61

(Tex. 1998).

Although these procedures generally govern benefits dispute resolution, the Act also provides



 In fee disputes and preauthorization disputes, the most common issues are medical necessity and2

reasonableness.  But when the carrier denies liability for payment of medical benefits on the basis that the injury is not

compensable, the general dispute resolution procedures of Chapter 410 would apply rather than the procedures of section

413.031.  See K ILPATRICK, 1  TEXAS WORKERS’ COMPENSATION LAW  § 22.24[2][b], at 22-67-68 (1993); MONTFORD ET

AL., 1  A  GUIDE TO TEXAS WORKERS’ COM P REFORM  § 4.68(d), at 4-179 (1991).

 At the time of Continental’s hearing, “APA hearings” were conducted by the commission’s Hearings Division.3

See 28 TEX. ADM IN . CODE § 145.1(a) (rules governing these hearings).  All hearings conducted on or after January 1,

1996, are conducted by the State Office of Administrative Hearings (SOAH).  See TEX. LAB. CODE § 402.073; 28  TEX.

ADM IN . CODE § 148.1(a) (rules governing SOAH hearings). Both types of hearings are governed by the same provisions

of the APA.  See 28 TEX. ADM IN . CODE §§ 145.1(b), 148.1(b). 
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a different dispute resolution procedure for certain types of medical benefits disputes.  These

procedures are described in Chapter 413, entitled “Medical Review.”  Section 413.031 provides that

a health care provider has a right to commission review of a medical service provided if the health

care provider is denied payment or authorization for the service.  TEX. LAB. CODE §

413.031(a)(1),(2).  Thus, section 413.031 review covers fee disputes and preauthorization disputes.2

Review is conducted by the commission’s Division of Medical Review in Austin, unless the health

care provider or the commission requests that the review be conducted by a professional review

organization. See id. § 413.031(c).  A party to a medical dispute that remains unresolved after a

medical benefits review is entitled to a hearing conducted in accordance with Chapter 2001 of the

Government Code, the Administrative Procedure Act (“APA”).   See id. § 413.031(d); see also id.3

§ 408.027(d).  

An APA hearing is an adversarial, trial-type proceeding.  The decision of the hearing officer

in a section 413.031 hearing is final.  See id. § 402.073(b).  Chapter 413 does not state whether a

hearing officer’s decision is subject to judicial review.  The question presented is whether

Continental is entitled to judicial review of the hearing officer’s decision regarding its medical



 Although FRA and PRIDE are technically aligned with the commission regarding the outcome of the medical4

benefits dispute, they agree with Continental that judicial review is available.

 See, e.g., 28 TEX. ADM IN . CODE § 145.23(h) (governing hearings conducted by the commission’s Hearing5

Division before January 1, 1996) (“A party dissatisfied with a decision of the hearing officer may seek judicial review

as provided by the [APA], § 19.”).  The commission asserts that section 145.23(h) applies only to contested case hearings

for which the Act expressly provides a right of judicial review.  In any event, an agency’s rulemaking power cannot

validly expand or create district court jurisdiction beyond that given in the Legislature’s own enactments.  See Employees

5

benefits dispute.  Continental, joined by FRA and PRIDE,  argues that it has such a right under the4

Workers’ Compensation Act, or, alternatively, that it has an inherent right to judicial review.  The

commission, on the other hand, contends that Continental has neither a statutory nor an inherent right

to judicial review.  We hold that Continental does not have a statutory right to judicial review.

Further, without deciding whether Continental has a constitutional due process right to judicial

review of the commission’s order, we conclude that Continental failed to plead such a right in the

district court.  Therefore, we hold that the district court properly granted the plea to the jurisdiction.

III

It is well recognized under Texas law that there is no right to judicial review of an

administrative order unless a statute provides a right or unless the order adversely affects a vested

property right or otherwise violates a constitutional right.  See Stone v. Texas Liquor Control Bd.,

417 S.W.2d 385, 385-86 (Tex. 1967); see also Firemen’s & Policemen’s Civil Serv. Comm’n of Fort

Worth v. Kennedy, 514 S.W.2d 237, 239 (Tex. 1974).  Therefore, the first inquiry is whether the

Texas Workers’ Compensation Act provides Continental a statutory right to judicial review.

Although such a determination would seem to be easy, its difficulty is revealed by the fact that, until

this litigation arose, the commission itself believed that judicial review was available.   The lower5



Retirement Sys. of Tex. v. Foy, 896 S.W.2d 314, 317 (Tex. App.—Austin 1995, writ denied).
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courts concluded that the Act does not provide a statutory right to judicial review in this case.  We

agree.

A

Continental initially contends that section 410.255 grants a right to judicial review.  Section

410.255 is entitled “Judicial Review of Issues Other Than Compensability or Income or Death

Benefits,” and states that: 

(a) For all issues other than those covered under Section
410.301(a), judicial review shall be conducted in the manner provided
for judicial review of a contested case under Subchapter G, Chapter
2001, Government Code [the APA].

TEX. LAB. CODE § 410.255(a).  Continental contends that this dispute involves an issue other than

those covered under section 410.301(a) (which covers “compensability or eligibility for or the

amount of income or death benefits”), and therefore section 410.255 grants it a right to judicial

review to be conducted in the manner provided for judicial review of a contested case under the

APA. 

Our objective in construing a statute is to determine and give effect to the Legislature’s

intent.  See Liberty Mut. Ins. Co. v. Garrison Contractors, Inc., 966 S.W.2d 482, 484 (Tex. 1998).

In so doing, we look first to the plain and common meaning of the statute’s words.  See id.; see also

Fitzgerald v. Advanced Spine Fixation Sys., Inc., 996 S.W.2d 864, 865 (Tex. 1999).  We consider

the entire statute, not simply the disputed portions.  See State v. Terrell, 588 S.W.2d 784, 786 (Tex.
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1979).  Each provision must be construed in the context of the entire statute of which it is a part.  See

Bridgestone/Firestone, Inc. v. Glyn-Jones, 878 S.W.2d 132, 133 (Tex. 1994) (“Only in the context

of the remainder of the statute can the true meaning of a single provision be made clear.”). Applying

these principles, we hold that section 410.255 does not grant Continental a right to judicial review;

instead, we agree with the courts below that section 410.255 simply prescribes the manner of judicial

review.

Continental argues that the plain language of section 410.255 grants a right of judicial review.

But the commission urges that, viewed in context, the function of 410.255 is much more limited.

We thus begin by looking at the structure of Chapter 410 and the placement of section 410.255

within it.  See Manasco, 971 S.W.2d at 63; see also Fitzgerald, 996 S.W.2d at 866 (in construing

a statute, “we look at the entire act, and not a single section in isolation”).  Subchapter A, which

contains “General Provisions,” states that “[a] proceeding before the commission to determine the

liability of an insurance carrier for compensation for an injury or death under [the Workers’

Compensation Act] is governed by this chapter.”  TEX. LAB. CODE § 410.002.  It further provides

that, except as otherwise provided by Chapter 410, the APA does not apply to Chapter 410.  See id.

§ 410.003.  Subchapters B, C, D, and E govern benefit review conferences, arbitration, contested

case hearings, and appeals panel proceedings, respectively.  Subchapter F follows, and is entitled

“Judicial Review — General Provisions.”  Subchapter G is entitled “Judicial Review of Issues

Regarding Compensability or Income or Death Benefits” and includes section 410.301(a), which

states that “[j]udicial review of a final decision of a commission appeals panel regarding

compensability or eligibility for or the amount of income or death benefits shall be conducted as
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provided by this subchapter.”  Id. § 410.301(a). 

Section 410.255 is located in Subchapter F.  Subchapter F contains a number of other

sections governing judicial review, including section 410.251.  Section 410.251, entitled “Exhaustion

of Remedies,” provides: 

A party that has exhausted its administrative remedies under this subtitle and
that is aggrieved by a final decision of the appeals panel may seek judicial review
under this subchapter [subchapter F] and Subchapter G, if applicable.

Id. § 410.251 (emphasis added).  Thus, by its terms, section 410.251 provides that a party that (1)

has exhausted its administrative remedies and (2) is aggrieved by a final decision of the appeals

panel may seek judicial review under subchapter F, which includes section 410.255, or subchapter

G, which governs judicial review of issues regarding compensability, income benefits, or death

benefits.  Under a plain reading of the statute, the requirements of section 410.251 — including the

requirement that a party be aggrieved by a final decision of the appeals panel — apply to both

Subchapter F and Subchapter G, and therefore to both section 410.255 and section 410.301.

Thus, section 410.251 provides a right to judicial review to any party who has exhausted its

administrative remedies and is aggrieved by a final decision of the appeals panel.  Sections 410.255

and 410.301 merely prescribe the manner of judicial review (substantial evidence or modified de

novo), depending on which issues are involved.  Continental did not seek appeals panel review, nor

is such review available for disputes arising in the Division of Medical Review and proceeding to

an APA hearing; consequently, sections 410.251 and 410.255 do not apply.

Continental contends that section 410.255 applies because it is independent of section

410.251, and thus appeals panel review is not required.  For support, Continental relies on the prior



9

law and argues that we should consider the prior law because the Legislature enacted the Labor Code

as part of an ongoing statutory revision program, which “contemplates a topic-by-topic revision of

the state’s general and permanent statute [sic] law without substantive change.” Id. § 1.001(a)

(emphasis added).  Continental argues that it is apparent from the prior law that the Legislature

intended section 410.255 to be a catch-all provision, governing judicial review for all issues not

encompassed by section 410.301 (compensability, income, or death benefits), regardless of whether

the party received appeals panel review.  Continental contends that this legislative intent became

somewhat obscured by the 1993 codification, which reorganized the judicial review provisions. 

We recently held that, when the language of a code provision is clear and unambiguous, it

controls even though it was enacted as part of the Legislature’s ongoing statutory revision and even

though it may effect a change in the law.  See Fleming Foods of Tex., Inc. v. Rylander, 6 S.W.3d

278, 286 (Tex. 1999).  Because the language of sections 410.251 and 410.255 is unambiguous, we

need not look to the prior law in determining legislative intent; instead, we may presume that the

Legislature intended the plain meaning of its words.  See id.

But even considering the prior law, our conclusion remains unchanged.  The precodification

statutes read:

CHAPTER F.  JUDICIAL REVIEW OF COMMISSION DECISIONS

SECTION 6.61.  JUDICIAL REVIEW; PROCEDURES.  (a) A party that has
exhausted its administrative remedies under this Act and is aggrieved by a final
decision of the appeals panel may seek judicial review under this chapter by filing
suit not later than the 40  day after the date on which the decision of the appealsth

panel was filed with the division of hearings.

. . . .
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SECTION 6.62.  TRIAL OF ISSUES REGARDING COMPENSABILITY OR
INCOME OR DEATH BENEFITS ON A WORKERS’ COMPENSATION CLAIM.
(a) Judicial review of a final decision of a commission appeals panel regarding
compensability or eligibility for or the amount of income or death benefits shall be
conducted as provided by this section.

(b) A trial under this section shall be limited to issues decided by the
commission appeals panel and on which judicial review is sought. . . .

. . . .

SECTION 6.63.  COURT APPROVAL OF SETTLEMENTS REQUIRED.  (a) After
judicial review of an award is sought and until the entry of judgment by the trial
court, any settlement made by the parties must be approved by the trial court. . . .

. . . .

SECTION 6.64.  JUDICIAL REVIEW OF ISSUES OTHER THAN
COMPENSABILITY OR INCOME OR DEATH BENEFITS. (a) For all issues other
than those covered under Section 6.62(a) of this Act, judicial review shall be
conducted in the manner provided for judicial review of a contested case under
Section 19, [APA]. . . .

(b) Judicial review conducted under this section is governed by the substantial
evidence rule.

Act of Dec. 11, 1989, 71  Leg., 2d C.S., ch. 1, 1989 Tex. Gen. Laws 1, 60-62, repealed by Act ofst

May 12, 1993 73  Leg., R.S., ch. 269, § 5(2), 1993 Tex. Gen. Laws 1273.  Subsection 6.61(a)rd

became section 410.251; subsection 6.62(a) became part of section 410.301; and section 6.64

became section 410.255.  Continental contends that the function of section 410.255 as a “catch-all”

is apparent from the structure of the prior law — section 6.61 applies to section 6.62, but section

6.64, placed at the end, is independent.  Similarly, argues Continental, current section 410.301 is

expressly limited to appeals panel decisions, while section 410.255 contains no such language.

Continental also points to the legislative history of the Act.  Continental argues that the



 Continental argues that this Court correctly interpreted section 410.255 in Texas Workers’ Compensation6

Commission v. Garcia, 893 S.W.2d 504 (Tex. 1995).  In that case, we noted that “[i]ssues other than compensability of

the injury, eligibility for income and death benefits, and the amount of those benefits are reviewed without a jury under

the substantial evidence test.”  Id. at 529-30.  In a footnote, we stated that “[p]resumably, these [issues] might include

such matters as disputes over medical benefits, attorneys’ fees, and administrative sanctions.”  Id. at 530 n.27.  Whether

medical benefits disputes are reviewable under section 410.255 (or at all) was not at issue in Garcia; the statement is

dicta, and is not binding.

11

debate over judicial review “was not whether to grant the right of judicial review of administrative

decisions, but rather whether those cases would be tried to a jury under the preponderance of the

evidence standard or limited to the substantial evidence threshold.”  Workers’ compensation

reformers wanted to eliminate de novo review of commission decisions, whereas opponents of the

bill wanted to retain it.  In the end, Continental contends, the judicial review provisions in Chapter

410 were a compromise, allowing modified de novo review for some benefits issues

(compensability, income benefits, and death benefits), and substantial evidence review for others,

including medical benefits disputes.6

Although presenting a closer case than the current statute, the prior law is not so clearly in

Continental’s favor as Continental asserts.  The legislative history never expressly states that medical

benefits disputes arising in the Division of Medical Review may receive judicial review.  Nor does

it state that disputes not proceeding through the appeals panel may be reviewed under section

410.255.  Early versions of the bill did make clear that section 6.64 (now 410.255) was independent

of section 6.61 (now 410.251), which requires appeals panel review, by stating that “[f]or all issues

other than those covered under Sections 6.61 [now 410.251] and 6.62 [now 410.301] of this Act,

review shall be conducted in the manner provided for judicial review of a contested case under

Section 19 [of the APA].”  But section 6.64 was subsequently amended by eliminating the reference
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to section 6.61, so that section 6.64 governed judicial review of “all issues other than those covered

under section 6.62(a)[now 410.301].”  Section 6.64 was no longer expressly independent of section

6.61’s requirement of appeals panel review.  At best, the prior statute was ambiguous regarding

whether appeals panel review was necessary for review under section 6.64.  Thus, we will not use

it as a basis for rendering ambiguous the plain language of the current statute.  We hold that section

410.255 provides the manner of judicial review, but does not grant a right of judicial review, of

appeals panel decisions on issues other than compensability, income benefits, or death benefits. 

 

B

Continental next argues that sections 413.031(d) and 401.021 create a right to judicial review.

Section 413.031(d) states:

A party to a medical dispute that remains unresolved after a review of the medical
service under this section is entitled to a hearing.  The hearing shall be conducted by
the State Office of Administrative Hearings within 90 days of receipt of a request for
a hearing in the manner provided for a contested case under Chapter 2001,
Government Code (the administrative procedure law).

TEX. LAB. CODE § 413.031(d).  Section 413.031, which grants a right to a hearing, is silent on the

issue of judicial review.  In fact, Chapter 413 does not mention judicial review at all.  Continental

contends that the right to judicial review of APA hearings such as this is found in section 401.021.

It provides that, “[e]xcept as otherwise provided by [the Act]: (1) a proceeding, hearing, judicial

review, or enforcement of a commission order, decision, or rule is governed by the following

subchapters and sections of Chapter 2001, Government Code: (A) Subchapters A, B, D, E, G, and
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H.”  Id. § 401.021.  Subchapter G of Chapter 2001 governs judicial review, and section 2001.171

provides that “[a] person who has exhausted all administrative remedies available within a state

agency and who is aggrieved by a final decision in a contested case is entitled to judicial review

under this chapter.”  TEX. GOV’T CODE § 2001.171. 

Continental argues that, construed together, section 413.031(d) provides a right to a hearing,

and section 401.021  provides a right of judicial review of that hearing.  It relies heavily on our

decision in Barshop v. Medina County Underground Water Conservation District, 925 S.W.2d 618

(Tex. 1996), for support.  In Barshop, we concluded that the plaintiffs were entitled to judicial

review because the Edwards Aquifer Act provided that the Edwards Aquifer Authority “is subject

. . . to the [APA].”  Id. at 633.  We concluded that, because this language had no meaning other than

to require the Authority to abide by the APA, the APA’s provisions regarding contested case

hearings and judicial review applied.  See id. at 632-33.  Continental contends that section 401.021

similarly provides that commission hearings are “governed by” the APA, meaning that the APA

provisions on judicial review apply.  We disagree.  

When viewed in the context of the entire Act, the function of section 401.021 is clear.  Rather

than creating a right of judicial review, section 401.021 simply describes the default manner of

conducting judicial review when the right to judicial review is granted elsewhere in the Act but the

manner of review is not specified.  Section 401.021 is located in the general provisions of the Act,

and applies as a default to all other provisions of the Act unless the Act provides otherwise (as in



 Thus, section 401.021 does not supply the default manner of judicial review of Chapter 410 proceedings;7

rather, section 410.255 does.  The inclusion of section 410.255 as a default provision for appeals panel decisions not

involving compensability, income, or death benefits was necessary because section 410.002 expressly provides that the

APA (and thus section 401.021) does not apply to Chapter 410 proceedings.

Relatedly, we disagree with the court of appeals that section 410.255 governs the manner of judicial review of

issues that do not proceed through Chapter 410 proceedings, such as administrative violations and self-insurance issues.

The application of section 410.255 is limited by section 410.251, which requires appeals panel review, and by the fact

that the applicability of Chapter 410 as a whole is limited to issues relating to determinations of an insurance carrier’s

liability for compensation for an injury or death under the Workers’ Compensation Act.  See TEX. LAB. CODE § 410.002.
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Chapter 410).   For example, section 401.021 provides the manner of judicial review of disputes7

regarding self-insurance security deposits because the Legislature expressly granted a right of judicial

review, but did not specify the manner of judicial review.  See TEX. LAB. CODE § 407.066(b) (“A

party aggrieved by a decision of the director is entitled to judicial review.”).

Our conclusion that section 401.021 does not provide a right to judicial review for every APA

hearing allowed by the Act is supported by the fact that the Legislature expressly included a right to

judicial review for certain APA hearings.  Unlike section 413.031, which provides for an APA

hearing but does not mention judicial review, other sections of the Act expressly provide both a right

to an APA hearing and a right to judicial review under the APA.  Sections 415.034 and 415.035,

which relate to hearings for administrative violations, provide a good example.  Section 415.034, like

section 413.031, provides a right to a hearing conducted as a contested case hearing under the APA.

See id. § 415.034.  But section 415.035 then expressly states that a hearing officer’s decision under

section 415.034 “is subject to judicial review in the manner provided for judicial review under

Chapter 2001, Government Code.”  Id. § 415.035.  Additionally, section 411.049, concerning extra-

hazardous employer designations, provides a right to a hearing and then states that “[t]he hearing

shall be conducted by the State Office of Administrative Hearings in the manner provided for a
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contested case under Chapter 2001, Government Code (the administrative procedure law) and is

subject to judicial review as provided by that chapter.”  Id. § 411.049(b) (emphasis added).  The

Legislature’s express inclusion of a right to judicial review in these other sections suggests that the

language conferring a right to an APA hearing was either insufficient or not intended to grant a right

to judicial review.  See Dallas Merchant’s & Concessionaire’s Ass’n v. City of Dallas, 852 S.W.2d

489, 493 n.7 (Tex. 1993) (discussing the doctrine of expressio unis est exclusio alterius).  If, as

Continental suggests, section 401.021 creates a right to judicial review of all APA hearings in the

Act, then the language in sections 415.035 and 411.049 would be redundant.  We reject

Continental’s position because we give effect to all words of a statute, and, if possible, do not treat

any statutory language as mere surplusage.  See Chevron Corp. v. Redmon, 745 S.W.2d 314, 316

(Tex. 1987).  Thus, section 401.021 does not provide a right to judicial review.

C

Last, Continental argues that the APA, section 2001.171 of the Government Code, provides

an independent right to judicial review for medical benefits disputes.  That section provides that “[a]

person who has exhausted all administrative remedies available within a state agency and who is

aggrieved by a final decision in a contested case is entitled to judicial review under this chapter.”

TEX. GOV’T CODE § 2001.171.  Because it has exhausted all its administrative remedies and is

aggrieved by a final decision in a contested case, Continental contends it is entitled to judicial review

under the APA.  

Relying on its own decisions, the court of appeals held that the APA provisions regarding
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judicial review apply only when another statute grants a right to judicial review.  964 S.W.2d at 779

(citing Southwest Airlines Co. v. Texas High-Speed Rail Auth., 867 S.W.2d 154, 158 (Tex.

App.—Austin 1993, writ denied), which held that the APA itself does not grant a right to judicial

review).  Although we have never decided this issue, we hold that Continental has waived its

challenge to this holding by failing to raise it below.  More importantly, Continental expressly

waived this argument in the trial court.  At the hearing on the commission’s plea to the jurisdiction,

Continental stated, “[W]e don’t argue that APTRA [now APA] provides an independent source of

judicial review. We agree with the Foy case, that is a correct reading of the law.”  Accordingly, we

do not reach the merits of this argument.

D

In sum, we hold that the Workers’ Compensation Act does not provide Continental a

statutory right of judicial review.   Section 401.021 does not provide a right to judicial review, but

is instead a default provision providing the manner of judicial review when the right to judicial

review is granted elsewhere but the manner of review is not specified.  Section 401.021 does not

apply to benefits disputes because those disputes are governed by Chapter 410, and the APA

generally does not apply to Chapter 410 proceedings.  With regard to benefits disputes adjudicated

under Chapter 410 (generally including a benefit review conference, contested case hearing, and

appeals panel review), section 410.251 grants the right to judicial review to a party aggrieved by a

decision of the appeals panel, and sections 410.255 and 410.301 provide the manner of judicial

review, depending on the issue involved.  Because Continental did not receive appeals panel review,



 Although preauthorization is not required for spinal surgery, an insurance carrier is generally liable for spinal8

surgery costs only if the employee obtains a second opinion before surgery.  See TEX. LAB. CODE § 408.026(a)(1).  When

the opinions of the treating doctor and second-opinion doctor conflict, the employee or the carrier may appeal directly

to a benefit contested case hearing, and, if necessary, to the appeals panel under Chapter 410.  See 28 TEX. ADM IN . CODE

§ 133.206(k).  These disputes proceed through Chapter 410 because they are benefits disputes, but they do not fall under

the medical benefits dispute resolution procedures of Chapter 413, which apply only to preauthorization disputes and

fee disputes for services already rendered.
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sections 410.251 and 410.255 do not apply.  

Further, the Legislature did not expressly grant a right to judicial review of hearings

conducted under section 413.031, although it did so with regard to APA hearings on other issues.

The Legislature’s inclusion of an express right to judicial review for some contested case hearings

suggests that the Legislature did not intend judicial review when it did not expressly provide for it.

Under Continental’s position, the Legislature did not need to grant an express right to judicial

review in section 413.031 because section 410.255 provides a right to judicial review.  As noted,

however, section 410.255 only applies to review of appeals panel decisions.  We recognize that,

under this construction, the range of topics governed by section 410.255 is small, but it includes at

least such issues as spinal-surgery second-opinion disputes  and attorney’s fees, both of which are8

related to an insurer’s liability for compensation for injury or death.  Thus, a right to judicial review

need not be implied.  

The dissent relies heavily on the fact that Senator John Montford, the Act’s primary sponsor,

has written that section 410.255 applies to medical benefits disputes even if they have not received

appeals panel review.  We agree that section 410.255 applies to certain medical benefits disputes,

but only if they have proceeded through the appeals panel as required by section 410.251.  Senator

Montford’s book deals with the precodification version of the Act rather than the current version.
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As we have said, the precodification version is ambiguous on this point, while the current version

is not.  Moreover, although Senator Montford’s early drafts of the Act expressly divorced section

410.255 from section 410.251’s requirement of appeals panel review, a subsequent amendment in

the Legislature removed that language, making it unclear whether the Legislature still intended that

result.  And, further revisions during codification then expressly tied section 410.251 to both sections

410.255 and 410.301, requiring appeals panel review for both.  

If the Legislature intended section 410.255 to apply to medical disputes arising in the

Division of Medical Review, it failed to make that clear in the statute.  We must take the Act as we

find it, and we are not responsible for legislative omissions.  See City of Amarillo v. Hancock, 239

S.W.2d 788, 791 (Tex. 1951) (“[T]he courts should carefully restrict their jurisdiction to that clearly

granted or necessarily implied from the Constitution and specific acts of the legislature.”).  Thus,

applying the plain language of the Act, as we are bound to do, we hold that Continental has no

statutory right to judicial review.

IV

Continental contends that, even if it has no statutory right to judicial review, it has an

inherent right to judicial review under due process.  The court of appeals concluded that Continental

has an inherent right to judicial review because the commission proceedings adversely affected a

vested property right — Continental’s money — and therefore the district court improperly granted

the commission’s plea to the jurisdiction.  964 S.W.2d at 782.  

When the Legislature remains silent or denies a right of judicial review, administrative
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decisions may nevertheless be attacked in court if they adversely affect a vested property right or

otherwise violate some provision of the State or Federal Constitution.  See City of Amarillo v.

Hancock, 239 S.W.2d 788, 790 (Tex. 1951).  The right to challenge administrative actions by an

original action in district court on the basis that such actions unconstitutionally deprive the plaintiff

of a vested property right is a right to judicial review distinctly different from the right to judicial

review given by a statute.  See Bank of Woodson v. Stewart, 632 S.W.2d 950, 956 (Tex.

App.—Austin 1982), dism’d as moot, 641 S.W.2d 230 (Tex. 1982); see also Rosow v. City of San

Antonio, 734 S.W.2d 659, 660-61 (Tex. 1987).  Because Continental’s petition in the district court

did not allege an inherent constitutional right to judicial review as a basis for jurisdiction, but instead

only alleged an invalid statutory basis for judicial review, we hold that the district court properly

granted the commission’s plea to the jurisdiction on the only ground asserted.

In reviewing the trial court’s dismissal based on the commission’s plea to the jurisdiction,

we examine the plaintiff’s pleadings to determine whether the plaintiff has affirmatively shown that

the trial court had subject matter jurisdiction.  See Texas Ass’n of Bus. v. Texas Air Control Bd., 852

S.W.2d 440, 446 (Tex. 1993); Hernandez v. Texas Workers’ Compensation Ins. Fund, 946 S.W.2d

904, 906 (Tex. App.—Eastland 1997, no writ).  Continental’s petition in the district court asserts

only statutory bases for judicial review.  The first line of Continental’s petition states, “Now comes

Continental Casualty . . . and by this petition seeks judicial review of the decision of the Texas

Workers’ Compensation Commission pursuant to Tex. Lab. Code § 410.255 [the Worker’s

Compensation Act] and Tex. Gov’t Code Ann. § 2001.171 [the APA] . . . .”  In support of its claim,

Continental’s petition states that the Commission’s:
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findings, inferences, and conclusions, and decisions are unlawful and improper
because of one or more of the following:

1. The Commission’s decision is not supported by substantial evidence
considering the reliable and probative evidence in the record as a whole;

2. The Commission’s decision is arbitrary, capricious or characterized by abuse
of discretion or clearly unwarranted exercise of discretion.

The petition makes no mention of an “inherent right to review” or a “due process” right to review,

nor does it otherwise invoke any right to review based on the Constitution.

The Third Court of Appeals concluded that Continental’s use of the term “arbitrary and

capricious” was sufficient to invoke its right to judicial review under the due process clause.  964

S.W.2d 782.  However, we agree with the Third Court of Appeals’ reasoning in a more recent

opinion and reject that contention.  In Carrizales v. Texas Department of Protective and Regulatory

Services, 5 S.W.3d 922, 925 (Tex. App.—Austin 1999, pet. denied), the appellant argued that his

allegations, which were identical to the allegations Continental made in this case, supported his

claim for inherent judicial review.  The Third Court of Appeals held, without distinguishing

Continental, that the allegations only supported the appellant’s claim for judicial review under the

APA and did not inform the trial court that the appellant was asserting an independent constitutional

right to judicial review.  Accordingly, the court of appeals held that the district court properly

dismissed the case for want of jurisdiction on the only ground asserted.  See id.

Section 2001.174 of the APA provides the grounds under which a court may reverse or

remand an agency decision.  TEX. GOV’T CODE § 2001.174.  It states that a court reviewing an

agency decision:
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(2) shall reverse or remand the case for further proceedings if substantial rights of the
appellant have been prejudiced because the administrative findings, inferences,
conclusions, or decisions are:

. . . .

(E) not reasonably supported by substantial evidence considering the reliable
and probative evidence in the record as a whole; or

(F) arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

Id.§ 2001.174(2)(E),(F).

As noted, Continental alleged a right to judicial review under the Workers’ Compensation

Act, section 410.255, which provides for substantial evidence review in accordance with the APA,

and under the APA, section 2001.171.  It is clear that Continental’s allegations exactly track the

statutory language to assert its statutory claims.  Thus, in its petition, Continental was simply making

the allegations necessary to seek a reversal of the agency action under the APA and the Workers’

Compensation Act, the stated bases for seeking judicial review.  See Carrizales, 5 S.W.3d at 925;

Employees Retirement Sys. of Tex. v. Foy, 896 S.W.2d 314, 317 (Tex. App.—Austin 1995, writ

denied) (noting that the plaintiff “did not allege such a cause of action seeking vindication of

property or constitutional rights in an original action determinable according to evidence adduced

in court” but “brought instead a cause of action to determine the lawfulness of the System’s decision,

under the substantial-evidence rule”).  As noted, Continental expressly waived its claim to a right

of review under section 2001.171 of the APA in the district court.  Accordingly, the only remaining

basis for jurisdiction was a statutory right to substantial-evidence review under section 410.255 of

the Workers’ Compensation Act.  We have already determined that this is not a valid basis for



 Because of our disposition, we need not address the court of appeals’ holding regarding the timeliness of9

Continental’s petition under Texas Labor Code section 410.253.  964 S.W.2d at 782-83.
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jurisdiction.  And, although Continental clearly had ample opportunity to amend its petition to

include a claim for inherent judicial review — as evidenced by its asserting a right to inherent

judicial review in its brief in response to the commission’s plea to the jurisdiction and at the hearing

on the plea — it never did so. 

In sum, Continental’s trial court petition clearly alleges only its right to judicial review

conferred by statute; it did not allege an inherent right to judicial review under due process of law.

Because Continental expressly waived its right to judicial review under section 2001.171 of the APA

and because the Workers’ Compensation Act does not provide a right of judicial review, the district

court properly dismissed the suit for lack of jurisdiction on the only bases for jurisdiction alleged by

Continental in its petition.  See Carrizales, 5 S.W.3d at 925; Foy, 896 S.W.2d at 317.  Accordingly,

we reverse the court of appeals’ judgment and affirm the district court’s judgment dismissing the

suit.9

_____________________________
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