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JUSTICE HECHT, joined by JUSTICE OWEN, concurring in the judgment.

The trial court correctly denied the minor’s application in this case for permission to have

an abortion without telling her parents, and the court of appeals correctly affirmed the trial court’s

decision; nevertheless, this Court remanded the case for reconsideration,  just as it had done in three1

other parental notification cases all decided in less than a month’s time.   After a second hearing, the2

trial court again denied the minor’s application, and the court of appeals again affirmed.  Now, at

last, the Court is constrained to agree with the lower courts, but its reasons for doing so reflect a

majority’s continued antipathy toward the purposes of the Parental Notification Act,  the trial courts’3

discretion to weigh witnesses’ credibility and determine facts in parental notification cases, and the

limitations on appellate review in such cases.  I concur in today’s judgment, but for different reasons.
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I

Jane Doe 4 urges in this Court that her application for a judicial bypass should be granted on

either of two grounds.  The first is that she has established as a matter of law that she is “mature and

sufficiently well informed to make the decision to have an abortion performed without notification

to either of her parents”, one of the statutory bases for granting an application.   I examine first the4

Court’s analysis and then the record before us.

A

The Court holds that Doe failed to show “that she has obtained information from a health-

care provider about the health risks associated with abortion and that she understands those risks”,5

a requirement for being sufficiently well informed.   The Court’s explanation for this conclusion6

consists, in its entirety, of the following two sentences:

Specifically, Doe testified that because of a past medical problem, she would have
to undergo a different type of abortion procedure involving different anesthesia and
resulting in different risks.  But she was unable to explain how or in what way the
procedures and risks would be different, thus demonstrating a lack of comprehension
about the specific risks of the procedure to her.7

This summary of Doe’s testimony is far from accurate.  Doe’s anonymity can be protected without

mischaracterizing the record.
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Doe testified that for three years she had been treated for a medical condition, but that she

had discontinued the treatment about two years earlier.  With the omission of any details that might

identify Doe, here is her testimony in answer to questions from her court-appointed attorney:

Q [I]s there any other reason, medical or otherwise, why you believe this
abortion is necessary?

A Well, the medical reason is — I am not exactly sure what the correct
medical term for it is, but two years — well, two years ago, a doctor told me to never
have any children because [of a condition I have.  I was treated for about three years,
and stopped the treatment about two years ago,] but it still — there is quite a few
more complications with that.  And if I was to have any kids, it would be very risky.
That is it.  Basically, what I’m trying to say is having kids would not be in the best
interest is what the doctor said.

Q And that possibly it could cause some very serious health risks to you?

A Yeah.  It could — of course, people in the past who had the same
problem I did, only about 20 percent of them have died.  There is not that many
people out there.  There is always a chance of the — having birth defects from the
baby, giving it to the baby, a lot of premature births.  That — the babies end up [with
the same condition].

Doe testified that she had consulted with a physician about having an abortion and had told him of

her condition.  Later in the hearing, Doe responded to the following questions by the trial court:

THE COURT: When you went down and talked to the doctor [about
an abortion], did you talk to him about the [treatment for the medical condition] that
you had had earlier?

A I told him about the medical history that I have had in the past.  Of
course, with that, there is a — they ask you a series of medical questions, and I told
him about that, which they have to do a different procedure.  I’m not sure what it is,
but they have to give you a certain kind of anesthesia for the abortion, which is due
to the [treatment for the medical condition].  I’m not sure exactly how — or what it
is called or — 

THE COURT: What does that do to your risk of having an abortion?
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A The risk is that if I — if something did go wrong, the main risk is
never being able to have children, which is something I would like to have in the —
in the very far future.  There is — there is different — I mean, that — that is about
the highest risk.

THE COURT: Okay.  And did you talk to them about the effect of
[discontinuation of the treatment two years earlier] and what risk that posed as far as
pregnancy is concerned?

A A little bit, but mainly they just — you know, since you have been off
of it for two years, that means [it has done its] job.  Other than that, it’s nothing more
than what I have just told you.

Contrary to the Court’s statement that Doe “was unable to explain how or in what way the

procedures and risks would be different”, Doe answered the trial court’s questions fully.  Doe told

the trial court that the physician whom she consulted about an abortion had told her that her prior

treatment would require a different procedure and anesthesia, but that the only risk was that she

could not have children.  The doctor who had treated her earlier had already warned Doe not to have

children, so the risk of an abortion to Doe, as it was explained to her, was not great.

Contrary to the Court’s conclusion, the deficit in Doe’s testimony is not that she could not

explain whether and how her prior treatment for a medical condition would affect her having an

abortion; rather, the deficit in Doe’s testimony is that on the whole — not just the small part about

her prior treatment — it shows no depth of understanding that a minor should be expected to have

before making the “grave and indelible”  decision to have an abortion.  Presumably the Court would8

conclude that Doe had established her right to a judicial bypass if only she had been a little more

specific about the risks in having an abortion posed by the prior treatment for her medical condition.
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This trivializes both the abortion decision and the exclusion of Doe’s parents from that decision.

Doe’s application should be denied, not simply because she was not perfectly clear about a fact or

two, but because her testimony in its entirety fell short of proof by a preponderance of the evidence,

as I now show.

B

Doe, age 17, testified that in deciding whether to have an abortion, she had consulted with

a physician and counselors at an abortion clinic for about an hour, and had talked with her court-

appointed attorney in his office on three occasions.  She also said she had spoken with the father of

the child, who is one year her junior, and that he would support whatever decision she made.  Her

lack of counsel from any other sources — especially from persons who might be expected to give

her a broader appreciation of her alternatives and their consequences — was reason enough for the

trial court to deny her application.  But her testimony reveals the barest knowledge of the realities

of the choices confronting her.

Doe’s testimony concerning the health risks of an abortion was entirely as follows:

Well, health risks involved are there is always a chance that you could die; a chance
that you could never have children for the rest of your life; possible internal bleeding;
blood clots.  Although they are highly unlikely, it is always a possibility.

Her testimony concerning possible emotional trauma was no more extensive:

There is always a possibility of being emotionally traumatized, emotional scarring.
They say you will always remember it for the rest of your life.  It is — it is sometimes
very hard on different people with different emotional levels.

She added only that if she suffered emotionally from an abortion, therapy was available, and she

would seek it out.
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Her testimony concerning the health risks of pregnancy and childbirth was the following:

There is always the chance of a miscarriage.  There is different complications that
could go wrong.  There is always — there is still always the possibility of having
internal bleeding throughout the entire pregnancy.  And let’s see.  It is possible that
the — with the — my age being premature birth and leading to problems with the
baby if I was just to decide to keep it.

Finally, her testimony concerning her alternatives was the following:

I could keep the baby, raise it the best I could, which I feel would be pretty
impossible.  I’m pretty busy in everything I do.  Adoption could be — I’m sure it will
be well taken care of. . . .  And then there is a abortion where it would be over with.

When this case was first before us, the Court stated: “Doe’s evidence that she is mature and

sufficiently well informed is very limited, consisting almost entirely of monosyllabic answers to

conclusory questions posed by her counsel.”   It now appears that Doe’s attorney had good reason9

to lead her through her testimony at the first hearing: non-leading questions at the second hearing

did not elicit much response.  Having had a second opportunity to make her case, Doe’s evidence

is almost the same as before.  The testimony quoted above — which is all the record contains on the

subject of whether Doe was sufficiently well informed to have an abortion without telling her parents

— does not reflect the careful contemplation that so serious a decision requires.  It does not approach

even the low standards the Court set in In re Doe 1(I).10

C

Asked by her attorney about her maturity, Doe was hesitant and repeatedly needed prompting.

Toward the end of the hearing, she testified as follows:
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Q Now, I want you to listen to these questions very carefully: After we
have talked about all the things that have happened in your family and what you have
done as far as going to the doctor, finding out the ramifications, both physical and
psychological, regarding abortion and — and — and counseling with the people
down there, talking to me on several occasions — we have gone through court
already one time.  We are back here again.  Do you think that you are mature enough
to understand all the physical, the psychological, the — the mental ramifications of
having a child or not having a child?

A I think so.  I think I am mature enough to — I have been told the
different alternatives, the different facts.  They — they — they basically educated me
about my future with the baby or without the baby.

Q And is that — you believe you can do that without notifying your
parents?

A I think so.  I — 

Q Do you know so?

A I do know so.

(Emphasis added.)  A few minutes later her attorney returned to the subject of maturity:

Q And you wanted to do the mature, right thing [by seeking a judicial
bypass]?

A That’s correct.

Q And do you believe that you have done that?

A I think so.

Q Do you know so?

A I know so.

(Emphasis added.)

Doe also admitted to some ambivalence about her decision:
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A I thought about it for a little while, and the more I thought how more
complicated things would get and maybe things would change or maybe having the
abortion wasn’t the best alternative.  But if I really put the cards out on the table and
look through them, I — I — having a baby right now would probably stop 75 percent
of what I want to do.

She reiterated that she was “pretty busy”: “I know — I’m — like I said, I’m very busy.  I have a lot

of high goals, and having a baby would stop me from having them.”  Asked whether having a baby

would not be the best thing “in all probability right now” (emphasis added), she answered, “Right.”

The Court has refused to define “mature” within the meaning of the Parental Notification

Act,  but the trial court in this case could well have concluded that a minor who was reluctant to11

carry her child to term because, at least in part, she was “pretty busy” was not mature enough to

make the decision without parental guidance.

D

Thus, I agree with the Court, albeit for different reasons, that Doe did not conclusively

establish as a matter of law that she was mature and sufficiently well informed to have an abortion

without involving her parents.

II

The second ground Doe argues in this Court in support of her application is that notifying

either of her parents would not be in her best interest.   The Court correctly concludes that Doe has12

failed to establish this ground as a matter of law also, but again, its reasoning is flawed.
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The Court holds that Doe’s fear that her parents would “kick her out of the house” weighs

against telling them of her intention to have an abortion.  Assuming that it would be in Doe’s best

interest to avoid such a reaction and obtain an abortion secretly, Doe’s testimony about how her

parents would respond to news of her pregnancy was in important respects equivocal.  She described

in more detail than at the first hearing how her parents had told her sister “to get out of the house”

when she told them she was pregnant.  They had not spoken to her in the years since, Doe said.

When asked whether her parents’ reaction toward her would be the same, she at first said, “I have

a very good feeling that would happen,” later added, “I strongly believe that would happen,” and

finally said the probability was “[a]bout 100 percent.”  Asked by her attorney whether her parents

had “actually” told her that they would treat her the same way they had her sister if she became

pregnant, she answered, “In a way,” adding: “They say, you know, if you ever get pregnant, don’t

come to us.  We’re not going to help you, and you might as well leave.”  Asked when her parents

had said that, she answered only that it had been when the treatment for her medical condition had

stopped about two years earlier.  The following testimony shows best Doe’s equivocation throughout

the hearing:

Q Now, listen to my question here, ma’am:  Can you tell this Judge that
if you are forced to notify your parents that you are seeking an abortion that they, in
your mind and in all probability, will tell you to get out of the house and don’t come
back?

A (Pause)  Yes.  I mean, they have always been really strict with their
ways.  They set their laws.  They — I know they — I know they love me.  I know they
are always going to be there for me.  I hope.  But if I was to inform them about this,
I — I’m afraid that they would legally — or not legally.  They can’t legally disown
me — but do the same thing that they did to me — or did to my sister.  And I’m not
ready for that.
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(Emphasis added.)

In its first opinion in this case, the Court held that a minor’s testimony can establish her right

to bypass parental notification only if it is clear, direct, and positive.   Doe’s testimony about her13

parents’ likely reaction to being told of her pregnancy was more detailed at the second hearing than

it was at the first hearing, but it was hardly clear or positive.  At one point she was nearly certain that

her parents would react very strongly, yet at another point she seemed certain that her parents love

her and will always “be there” for her.  Doe’s testimony did not establish the probability of her

parents’ adverse reaction such that the trial court was bound to treat it as a factor conclusively proven

in favor of not telling Doe’s parents.  The trial court was certainly entitled to weigh Doe’s concerns

in deciding her best interest, but the court was also free to find against Doe, not merely because

evidence of her medical condition counterbalanced evidence of her parents’ reaction, as the Court

concludes.  The court was entitled to discount Doe’s evidence of her parents’ probable reaction

because of its equivocal nature.

III

There is another reason why the trial court’s decision should be affirmed, one which the

Court refuses even to mention.  To be conclusive, a minor’s testimony must not only be clear, direct,

and positive; it must also be free of inconsistencies.   The trial court concluded that Doe’s testimony14

was inconsistent, and that Doe was not entirely truthful.  For this reason alone the denial of Doe’s

application should be affirmed.
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On two important matters Doe gave conflicting testimony.  At her first hearing she testified

that she was eight weeks’ pregnant.  At her second hearing, exactly four weeks later, she testified

that she was ten weeks’ pregnant.  It is possible, of course, that she was simply mistaken earlier, but

she did not offer that explanation, or any other, for the discrepancy in her testimony.  Also, Doe

testified that the doctor who had previously treated her for her medical condition had told her “to

never have any children”.  Doe offered that statement as reason to have an abortion.  She even

described the health risks her condition posed to her having a child, as noted above.  Yet she

repeatedly stated that she planned to have children in the future and gave no explanation why it

would not be as risky then as now.

The trial court explained in its findings that Doe was “a very bright and intelligent young lady

who will say anything to convince this court to approve the waiver of parental notification.  This

determination undermines any testimony that might support one of the grounds for parental bypass.”

The trial court based its conclusion “on the totality of the evidence received during both of the

hearings in this case as well as the demeanor of the applicant”.  The trial court then explained:

The applicant’s testimony concerning her [treatment for her medical
condition], which ended some two years earlier, typifies her conscious or
subconscious modification of the facts to achieve the desired conclusion.  First, in the
earlier hearing there was no mention of the [treatment] and the possible ill effects it
might have on her pregnancy.  It seems suspect to the Court that an applicant would
come into court trying to prove that an abortion (without parental notification) is in
her best interest and only mention such a health concern after she has been told that
her first testimony was not good enough.

Second, in one breath applicant cites the purported health concerns associated
with the [treatment] as a factor she has considered to show that she is mature and
sufficiently well informed to make this decision.  However, in the next breath she
discounts the same consideration by saying she does plan to have children in the
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future.  This points to an inconsistency in the applicant’s thought processes.  She
places such emphasis on these health concerns that it causes her to conclude that an
abortion is in her best interest while she believes that the same health concerns would
cause her to reach a different conclusion in the future.

This is precisely the kind of determination that trial courts must make in these cases and in any case

in which a witness’s credibility is in issue.  The Court requires the trial courts to make findings

regarding credibility in parental notification cases,  then refuses to acknowledge them.  However,15

the trial court’s finding in this case serves as an example to other trial courts who conclude by a

minor’s demeanor and inconsistent testimony that she is not to be believed.

*          *          *          *          *

The Court has finally reached the correct result in this case, but its opinion shows that it

continues to minimize the importance of parental involvement in a child’s decision to have an

abortion and the trial court’s crucial role in assessing a minor’s credibility.

Nathan L. Hecht
Justice

Opinion delivered: April 11, 2000


