IN THE SUPREME COURT OF TEXAS

No. 99-0830

INRE SOUTH TEXAS COLLEGE OF LAW
AND TEXAS A&M UNIVERSITY, RELATORS

ON PETITION FOR WRIT OF MANDAMUS

JusTICE HECHT, dissenting from the denial of the petition for writ of mandamus.

Relators in this original mandamus proceeding, South Texas College of Law and Texas
A&M University, complain of the district court’s refusal to allow them to supersede a judgment
declaring their Affiliation Agreement to be void and permanently enjoining them from continuing
to operate under it. Because I believe that relators are entitled to supersede the judgment, I
respectfully dissent from the Court’s denial of relators’ petition.

In January 1988, South Texas and Texas A&M entered into an Affiliation Agreement to
share certain resources, collaborate to their mutual benefit, and allow their names to be used jointly.
Before signing the agreement, Texas A&M discussed some of its terms with the Texas Higher
Education Coordinating Board but did not give the Board a copy of the agreement. The Board
expressed no objection until after the agreement was signed. Ifthe Board had raised a question about
the agreement beforehand, Texas A&M would not have signed it. When the Board requested an
Attorney General’s opinion on the agreement’s validity, South Texas sued the Board for a judicial
declaration on the issue. Texas A&M intervened in the suit.

While the suit was pending, South Texas and Texas A&M continued to implement the
Affiliation Agreement, and the Board did not attempt to enjoin them from doing so. All parties

moved for summary judgment, and after a hearing in February 1999, the district court notified the



parties of its decision on March 31, 1999. When South Texas indicated that it would continue to
operate under the Agreement pending appeal, just as it had been doing during the litigation, the
Board petitioned the district court for an injunction. After a hearing, the court rendered final
judgment on August 3, 1999, declaring the Agreement to be “void because it exceeds the authority
granted Texas A&M University in the Texas Education Code, and because its essential purpose
violates public policy as expressed in the Texas Education Code.” The court also enjoined South
Texas and Texas A&M from operating under the Affiliation Agreement for the following reasons
stated in the judgment:

[T]he evidence presented to the Court establishes that the Affiliation Agreement has
in fact caused confusion among the public in general, prospective, current and former
students, and potential employers as to the precise relationship between South Texas
College of Law and Texas A&M University. The creation of such a misleading and
confusing situation constitutes irreparable harm which increases as the parties
continue to operate under the Affiliation Agreement. Any harm South Texas College
of Law and Texas A&M University may suffer due to this injunction was created by
their own acts in implementing the Affiliation Agreement without obtaining the
required approval from the Texas Higher Education Coordinating Board. South
Texas College of Law and Texas A&M University presented evidence of the benefits
to their respective faculties and student bodies to be derived from the Affiliation
Agreement; however, it is not the province of this Court or of these two institutions
to second-guess the legislative scheme as set out in the Texas Education Code for the
coordination of public higher education in Texas. After balancing the equities in this
cause, the Court finds irreparable harm will be suffered in the absence of this
injunction, and that there is no adequate remedy at law.

The effect of the injunction is, of course, to deny South Texas and Texas A&M suspension of the
judgment pending appeal.

South Texas and Texas A&M appealed and immediately requested the court of appeals to
stay the judgment. The court of appeals denied the request without explanation, and South Texas
and Texas A&M then petitioned this Court for mandamus relief. We stayed the judgment pending

our review of the petition.'

' 42 TEX. SUP. CT. J. 1149 (Aug. 26, 1999).



As arule, a judgment debtor is entitled to supersede the judgment pending appeal,” thereby
suspending its enforcement.’ This is true if the judgment is a permanent injunction.* Rule 24.2(a)(3)
of the Rules of Appellate Procedure states that “[w]hen the judgment is for something other than
money or an interest in property, the trial court must set the amount and type of security that the
judgment debtor must post.” Under the rule, the trial court has discretion to deny supersedeas only
ifthe judgment creditor posts security for damages the judgment debtor may sustain pending appeal.

When, as here, the judgment creditor is a governmental entity that has no pecuniary interest
in the case, a different rule, Rule 24.2(a)(5), applies. That rule states in pertinent part:

When a judgment in favor of a governmental entity in its governmental capacity is

one in which the entity has no pecuniary interest, the trial court must determine

whether to suspend enforcement, with or without security, taking into account the

harm that is likely to result to the judgment debtor if enforcement is not suspended,

and the harm that is likely to result to others if enforcement is suspended. The

appellate court may review the trial court’s determination and suspend enforcement

of the judgment, with or without security, or refuse to suspend the judgment.

This provision, unlike Rule 24.2(3), gives the trial court discretion to consider the public’s interest
in enforcing the judgment pending appeal, as well as the judgment debtor’s interest in suspension
of enforcement.

South Texas and Texas A&M offered evidence, unchallenged by the Board, of economic and
noneconomic harm likely to result from termination of operations under the Agreement. South
Texas’s president testified that efforts to implement the Affiliation Agreement included
electronically interconnecting the libraries of the two institutions, planning for joint degrees,

furnishing information for planning joint programs, and planning and implementing faculty and

student exchanges. He then summarized:

’T EX. R. APp. P. 24.1(a).
T EX. R. APP. P. 24.1(f) (“Enforcement of a judgment must be suspended if the judgment is superseded.”).

* See Ex parte Kimbrough, 146 S.W.2d 371, 372 (Tex. 1941).

3



The cost of all that work, we estimate direct cost to be approximately
$1,500,000 that we have expended already, which for a small school like ours with
an $18 million annual budget, is a considerable amount of money, and all of that
planning would be lost if the entire agreement were to be declared void. So we
would have lost that. When you add indirect expenses to that, that’s probably 2.2
million out-of-pocket that we would have lost already in implementation costs from
our end. That does not include litigation costs at all.

He also testified that termination of operations under the Agreement would be a severe blow to
student morale:

My opinion is that this would cause a tremendous morale shock in the student
body and that we would have very discontented students, a number of whom believed
that ultimately if this agreement were to work out, that their degrees would be
enhanced, they would be injured. So our student body would suffer a terrible shock.
For instance, if the library stuff had to go down, they would lose an enormous
resource of research material. So there is a number of harms to students generally.

Faculty morale, too, would be affected; he testified:

The main asset a law school has is its faculty time and my faculty, a number
of them have spent untold hours in planning these various [joint] combined degrees
and programs and MBA executive programs and TV shows and working on the
library interconnects. I would have lost all of that faculty time, which is enormous.
It could have been involved in other research or other activities on behalf of the
school. So it would have been an enormous loss of faculty time. And the result,
faculty knows how important their time is and how much they have expended on this
and how much they have put off other projects, so the faculty morale blow would be
enormous.

Finally, the president testified that “to begin a project like this and announce an affiliation with a
major university and then be told later it is a void agreement and illegal, that would injure our
reputation.”

The president of Texas A&M testified to similar harm to that institution if the judgment were
enforced pending appeal. Also, an expert witness testified to the harm relators would suffer if the
judgment were enforced and later reversed:

That’s the worst case scenario, as far as I’'m concerned because everyone has
built up to this and it’s been a major investment for both institutions. It’s been

something they have both wanted for a long time. It’s been something they have
been both deeply involved in at the board level and faculty level. If you then stop it



and then go back to them and say okay, we are on again, folks, it just is not going to
sell so well the second time around.

They will lose internal credibility, also. The morale, the willingness of people
to step forward and go an extra mile, to be extracreative, to bring something new into
their curriculum, to pick up the phone and start research projects, those are
investments of the human spirit and you have asked people to do that once. Then if
it’s stopped, and my understanding is it might take six months, it might take a year
or so before there would be a ruling one way or another at the appellate level. Ifit’s
then stopped and you go back to those people, they are going to forget where their
notes are, they are not going to want to invest again. They have already done their
enthusiasm on this project and it died. So getting them to restart it again is going to
take maybe twice as much of an institutional investment to get it back going at the
level it is now.

The evidence of likely harm to others from enforcement of the district court’s judgment
pending appeal is that people may be confused about the relationship between South Texas and
Texas A&M under the Affiliation Agreement. The evidence of such harm, according to the Board’s
response to the petition, is to be found, in its entirety, in the following testimony. The chair of the
Board testified that in April 1998, while visiting with her daughter’s college roommate’s family,

I asked the mother, I said, “Well, tell me about your other children.” And she said,

“Oh, I have one son who attends South Texas College of Law,” at which point the

daughter and the husband both chimed in, “Oh, now Bonnie, you know that’s now

Texas A&M.”

Later, in October 1998, the chair of the Board testified, she was again visiting her daughter when her
roommate’s brother came in

and he pulled out a cap and in big letters it said “Texas A&M” and in small letters

it said “STCL,” and I though that was interesting. I just commented, I said, “Where

did you get the cap? It’s interesting.” And he said, “Oh, don’t you remember? My

brother attends that school.” And Isaid, “Yes, it’s interesting the way it’s portrayed.”

And he said, “Oh, didn’t you know A&M bought South Texas College of Law?”

When asked if any of these people with whom she had conversed had been injured or harmed by any
confusion about the relationship between South Texas and Texas A&M, the Board chair answered,

“I can’t speak to that.” Finally, the Board points to testimony of a political science professor at

Southwest Texas State University, who recounted an incident in the fall of 1998 when a student told



him he was applying to Texas A&M law school. The professor testified that when he told the
student there was no such school,

the student produced something for me, and I don’t remember what it was. It was

either an envelope, a letter, or an application that had the names Texas A&M and

South Texas College of Law on it.

Offhand, hearsay remarks by unnamed speakers, and a vaguely remembered exchange with
an unidentified student, no more than hint that anyone may be confused about the relationship
between South Texas and Texas A&M under the Affiliation Agreement, and they are no evidence
at all that anyone is likely to be harmed by such confusion. The Board chair admitted that she could
not speak to whether the people she had talked to had been harmed, and the political science
professor did not claim his student had been harmed. The Board states in its response in this Court
that “current and potential law students being confused about the status of the relationship between
South Texas and Texas A&M is evidence of harm”, but nothing in the record supports this statement.
The Board did not call a single student, or anyone else for that matter, to testify that he or she had
been or would be harmed by any confusion about the relationship between South Texas and Texas
A&M. More importantly, no evidence was adduced to the district court that any harm from
continued operations under the Affiliation Agreement pending appeal would ever outweigh the
economic and noneconomic injuries to South Texas and Texas A&M from enforcement of the
district court’s judgment. The district court must be afforded a measure of discretion in applying
Rule 24.2(a)(5), but “[i]t is an abuse of discretion for a trial court to rule . . . without supporting
evidence.””

The district court did not find that the likely harm to relators by enforcing the judgment was
outweighed by the likely harm to others but merely concluded that any harm to South Texas and

Texas A&M was caused by their own acts in implementing the Affiliation Agreement. This

> Bocquet v. Herring, 972 S.W.2d 19, 21 (Tex. 1998).
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conclusion is irrelevant to the weighing of harm required by Rule 24.2(a)(5), and it is correct only
ifthe court’s judgment is correct that the Agreement is void; if the judgment is overturned on appeal,
denying South Texas and Texas A&M supersedeas will have been the cause of their harm.

The district court criticized South Texas and Texas A&M for operating under the Affiliation
Agreement during the litigation when they should have recognized that the validity of the Agreement
was in doubt:

The Court notes that South Texas College of Law and Texas A&M University

have continued to act under the Affiliation Agreement throughout this litigation as

though the validity of the agreement were not in question. Yet, filing of this suit

clearly establishes that South Texas College of Law recognizes that questions about

the validity of the agreement exist, and Texas A&M University is clearly aware of

its own lengthy history of unsuccessful bids to obtain authority for a law school.

Texas A&M University may not obtain by private contract what has been denied it

through proper regulatory and legislative channels. The Affiliation Agreement is in

direct conflict with the statutory scheme set out in the Texas Education Code and the

public policy regarding higher education embodied in that scheme and would render

the role of the Texas Higher Education Coordinating Board meaningless. The

Affiliation Agreement also purports to bind Texas A&M University to an exclusive

relationship with South Texas College of Law that further treads on the authority of

the Texas Higher Education Coordinating Board during the pendency of the

agreement.

But the balancing of equities required by Rule 24.2(5) in determining whether to allow supersedeas
must take into account that, whatever doubts were raised about the validity of the Agreement, neither
the Board nor others attempted to enjoin implementation of the Agreement until after the district
court announced its ruling. The Board’s failure to pursue injunctive relief sooner does not, of course,
preclude it from obtaining relief now, but absence evidence of any change in circumstances while
the litigation has been pending, the Board’s delay certainly undercuts its argument that any harm is
likely to occur from continued implementation of the Agreement.

The court of appeals has agreed to expedite consideration of the appeal and has scheduled

submission on oral argument for November 3, 1999. After South Texas and Texas A&M have

operated under the Agreement for eighteen months, nothing in the record remotely supports



prohibiting them from operating in the same way for several more months while their appeal is
considered. The likely economic and noneconomic injury to two respected educational institutions
that will be caused by immediate enforcement of the district court’s judgment, and the resulting
impairment of the cause of higher education in Texas, cannot be justified on the record before the

district court.

Nathan L. Hecht
Justice

Opinion delivered: September 14, 1999



