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JUSTICE HECHT delivered the opinion of the Court.

The sole question here before us is this: when claims for breach of an implied warranty and

strict liability are both predicated on the dangerousness of a product’s design, must the trial court ask

the jury to make essentially the same factual determination separately for each legal theory?  A

divided court of appeals answered in the affirmative.   We disagree.1

I

Rowena Rodriguez, then twenty-seven years old, suffered severe injuries when the 1988

Hyundai Excel-GL in which she was riding went out of control and rolled over.  Rodriguez sued the

vehicle manufacturers, Hyundai Motor Company and Hyundai Motor America, Inc., and the seller,
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Port City Pontiac-GMC Trucks, Inc., d/b/a Harbor Hyundai (collectively, “Hyundai”), alleging that

the vehicle was not crashworthy because its roof structure and padding and its passenger restraint

system were defectively designed so that she was thrown into the roof in the accident and injured

more seriously than she would have been otherwise.  Rodriguez claimed $20 million actual damages

based on three legal theories: negligence; strict products liability, including design and marketing

defects; and breach of implied warranty.  All three theories were predicated on the same complaints,

both in the pleadings and the evidence at trial: that defects in the roof and in the restraint system

made the vehicle unreasonably dangerous.  Hyundai contended at trial that Rodriguez’s injuries were

caused not by her impact against the roof of the vehicle but by her ejection from the vehicle due to

her failure to wear her seat belt, or else by the negligence of the driver, Cruz.

The district court’s charge to the jury contained only two questions concerning liability.  One

inquired whether any negligence of Hyundai, Rodriguez, or Cruz, was a proximate cause of

Rodriguez’s injuries.  The jury found that only Rodriguez and Cruz negligently caused the accident,

apparently crediting Hyundai’s evidence that Rodriguez was injured when she was thrown outside

the vehicle because she was not wearing her seat belt.  (Rodriguez did not object at trial or on appeal

to the admission of evidence that she was not wearing a seatbelt at the time of the accident.  The

issue is not before us on appeal, and we therefore express no opinion on it.)  The other liability

question and instruction inquired about a design defect, as follows:

Was there a design defect in the 1988 Hyundai Excel at the time it left the
possession of Hyundai Motor Company that was a producing cause of the injury in
question?  

A “design defect” is a condition of the product that renders it unreasonably
dangerous as designed, taking into consideration the utility of the product and
the risk involved in its use.
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The jury answered “no”.  The district court refused to include in the charge questions concerning a

marketing defect or a breach of implied warranty.  Specifically, as pertaining to the issue now before

us, the district court refused to submit the following question and instruction concerning breach of

implied warranty requested by Rodriguez:

Was the automobile supplied by [Hyundai] unfit for the ordinary purposes for
which such automobiles are used because of a defect, and, if so, was such unfit
condition a proximate cause of the injury in question?

A defect means a condition of the goods that renders it unfit for the ordinary
purposes for which it is used because of a lack of something necessary for adequacy.

The jury having failed to find Hyundai liable, the district court rendered judgment that Rodriguez

take nothing.

Rodriguez appealed on several grounds, among them that the district court erred in refusing

to include a jury question and instruction on her breach-of-warranty claim.  Rejecting all Rodriguez’s

other arguments, the court of appeals accepted this one, reasoning that because “defect” is defined

differently for products-liability and breach-of-implied-warranty causes of action, the district court

was required to submit both matters to the jury and was not permitted “to combine independent

grounds of recovery into a single question.”   Consequently, the court reversed the judgment for2

Hyundai and remanded the case for trial on Rodriguez’s breach-of-implied-warranty claim.  Chief

Justice Seerden dissented, concluding that “the jury’s rejection of a strict liability design defect

theory conclusively negated the elements necessary for Rodriguez to recover under her alternate

theory of implied warranty of merchantability.”   The dissent argued that if the only defect alleged3
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verdict.”); Westgate, Ltd. v. State, 843 S.W.2d 448, 455 n.6 (Tex. 1992) (“Although we adhere to the principles of broad-

form submission, [Rule] 277 is not absolute; it mandates broad-form submission ‘whenever feasible.’  Submitting
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under either theory involves the dangerousness of the product, as in a crashworthiness case, the

determination of “defect” for strict liability purposes also resolves the issue of “defect” for implied

warranty purposes.   Noting that liability for breach of implied warranty requires a finding of4

proximate cause (“but for” causation and foreseeability) while liability for a design defect requires

a finding of producing cause (“but for” causation only), the dissent reasoned that if the jury failed

to find that any defect in the vehicle was a producing cause of Rodriguez’s injuries, it could not have

found that the same alleged defect proximately caused her injuries.5

Only Hyundai appealed to this Court.  We granted Hyundai’s application for writ of error to

consider whether the district court erred in refusing to include Rodriguez’s breach-of-implied-

warranty question and instruction in the jury charge.6

II

A trial court must submit in its charge to the jury all questions, instructions, and definitions

raised by the pleadings and evidence.   When feasible, jury questions should be in broad form,7

accompanied by appropriate instructions and definitions.   A single question may relate to multiple8



alternative liability standards when the governing law is unsettled might very well be a situation where broad-form

submission is not feasible.”) (citation omitted).
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 See E.B., 802 S.W.2d at 649.12

 Duncan v. Cessna Aircraft Co., 665 S.W.2d 414, 423 (Tex. 1984); see W ILLIAM POW ERS, JR., TEXAS
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legal theories.  For example, in Texas Department of Human Services v. E.B., we held that a finding

of grounds for termination of parental rights could be used to support one of two legal bases for

termination.   And in American National Petroleum Co. v. Transcontinental Gas Pipe Line Corp.,9

we held that a damages finding on a contract claim would support recovery on a tort claim where the

measure of damages was the same for either claim.   Indeed, submission of a single question relating10

to multiple theories may be necessary to avoid the risk that the jury will become confused and

answer questions inconsistently.   The goal of the charge is to submit to the jury the issues for11

decision logically, simply, clearly, fairly, correctly, and completely.  Toward that end, the trial judge

is accorded broad discretion so long as the charge is legally correct.12

Liability for personal injuries caused by a product’s defective design can be imposed under

several legal theories, among them negligence, breach of warranty, and strict products liability.13

The requisite proof for recovery on a design defect claim was prescribed by statute in 1993 and made



 Section 82.005 of the Texas Civil Practice and Remedies Code sets out the proof necessary for recovery in14
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any action against a manufacturer or seller for recovery of damages arising out of personal injury,
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the same for any legal theory asserted.   But before enactment of that statute, when the case before14

us was tried, “design defect” was defined differently for different legal theories.  In Plas-Tex, Inc.

v. U.S. Steel Corp.,  we explained the difference in the meaning of “defect” in a strict-liability action15

and an action under Texas Business & Commerce Code § 2.314(b)(3)  for breach of implied16

warranty of merchantability.   For strict liability, “defect” means “a condition of the product that17

renders it unreasonably dangerous.”   For breach of implied warranty, a product is defective if it is18

“unfit for the ordinary purposes for which [it is] used because of a lack of something necessary for

adequacy.”19

The difference in the two concepts of “defect” is critical in circumstances like those presented

in Plas-Tex.  There the plaintiff alleged that polyester resins purchased for use in manufacturing
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fiberglass swimming pools caused the pools to delaminate.  Asserting a breach of the implied

warranty of merchantability, plaintiff sought to prove only that the resins were not fit for the ordinary

purposes for which they were used; plaintiff did not contend — and could not successfully do so —

that the resins or the resulting delamination made the swimming pools unreasonably dangerous.  In

Plas-Tex, plaintiff could recover on a breach-of-warranty claim but not on a strict-liability claim.

But in a crashworthiness case involving a claim for personal injuries, like the one now before

us, strict-liability’s and breach-of-warranty’s concepts of “defect” are functionally identical.  The

claim in a crashworthiness case is that a defect in the vehicle caused an occupant to sustain injuries

in an accident that he or she would not otherwise have suffered.  A defect in a vehicle that makes it

uncrashworthy and thus causes occupants to be exposed to an unreasonable risk of harm in the event

of an accident is both “unfit for the ordinary purposes for which [it is] used because of a lack of

something necessary for adequacy” and unreasonably dangerous.  An uncrashworthy vehicle cannot

be unfit for ordinary use but not unreasonably dangerous, nor can it be unreasonably dangerous but

fit for ordinary use; it must be both or neither.

The congruence in crashworthiness cases of the two concepts of defect for strict-liability and

breach-of-implied-warranty claims is illustrated in the case before us.  Rodriguez’s strict-liability

and implied-warranty actions (as well as her negligence claim, although it does not concern us) stem

from a single complaint — that the 1988 Hyundai Excel GT did not adequately protect her in a

rollover because of design defects in the roof and restraint system.  Neither in her pleadings, nor in

the evidence at trial, did Rodriguez claim that some defects related only to her strict-liability claim

and some only to her breach-of-implied-warranty claim.  In this Court, Rodriguez has identified no
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evidence offered to prove a breach of implied warranty that did not also support her claim of strict

liability.

Because the controlling issues regarding the existence of a defect for strict liability and

breach of implied warranty were functionally identical in this case, we hold that the district court was

not required to submit Rodriguez’s requested question and instruction.  Rather, to avoid confusing

the jury and the possibility of inconsistent findings, the district court properly refused the requested

question and instruction.  This is true even though the language of the refused question and

instruction was different than that of the question and instruction submitted.  While trial courts

should obtain fact findings on all theories pleaded and supported by evidence, a trial court is not

required to, and should not, confuse the jury by submitting differently worded questions that call for

the same factual finding.

Other courts in similar cases have likewise concluded that whether a defect exists for breach

of an implied warranty of merchantability and for strict liability involves an identical factual

determination.   A number of jurisdictions have encountered the irreconcilable verdicts that often20
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arise from this type of dual submission.  A number of jurisdictions, anticipating such a problem,21

have approved a trial court’s refusal to submit a warranty question in similar circumstances.   The22

Restatement (Third) of Torts: Products Liability also supports a single submission to the jury in such

cases:

[T]wo or more factually identical defective design claims . . .  should not be
submitted to the trier of fact in the same case under different doctrinal labels.
Regardless of the doctrinal label attached to a particular claim, design . . . claims rest
on a risk-utility assessment.  To allow two or more factually identical risk-utility
claims to go to a jury under different labels, whether "strict liability," "negligence,"
or "implied warranty of merchantability," would generate confusion and may well
result in inconsistent verdicts.

*     *     *

The same analysis applies to claims against a nonmanufacturing supplier. . . .  The
plaintiff in the nonmanufacturing supplier case should, once again, not be free to
submit a case to a jury based on both the implied warranty of merchantability and
strict liability theories since they are based on the same factual base — the sale by the
supplier of a defective product regardless of fault.  The theories are thus duplicative



 R ESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABILITY § 2 cmt. n, at 41-42 (Proposed Final Draft, 1997).23

 T EX. CIV. PRAC. &  REM . CODE §§ 82.001(2), 82.005.24

 See Union Pump Co. v. Allbritton, 898 S.W.2d 773, 775 (Tex. 1995) (“[P]roducing cause is the test in strict25

liability.  Proximate and producing cause differ in that foreseeability is an element of proximate cause, but not of

producing cause.” (citation omitted)); Signal Oil & Gas Co. v. Universal Oil Prods., 572 S.W.2d 320, 328 (Tex. 1978)
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and do not constitute valid separate claims that may be given to the trier of fact in the
same case.23

As we have noted, for cases tried since the 1993 effective date of chapter 82 of the Civil Practice and

Remedies Code, the findings required to establish a design defect claim are identical, regardless of

the legal theory asserted.24

III

While the concepts of defect are functionally indistinguishable for strict liability and breach

of implied warranty in a case like the one before us, other elements of the two causes of action are

different.  For example, for strict liability a product defect must be shown to have been only a

producing cause — that is, a “but for” cause — of injury, while liability for breach of warranty

requires a showing of proximate cause — that is, “but for” causation and foreseeability.   In the case25

before us, the district court inquired of the jury about producing cause only.  Although Hyundai

would have been entitled to a finding of proximate cause as a predicate for Rodriguez’s recovery for

breach of warranty, Hyundai did not object to the charge for this omission.  Had Hyundai done so,

the court would have been required to ask the jury for separate findings concerning producing cause

and proximate cause.  Rodriguez’s requested question and instruction correctly incorporated the

element of proximate cause, but the court’s refusal to submit the question to the jury did not harm
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Rodriguez because the charge as submitted would have allowed her the full recovery she sought on

the lesser finding of producing cause.

We recognize, too, that the consequences of liability determinations under strict liability and

breach of warranty theories are different.   Liability for breach of an implied warranty of26

merchantability is restricted to merchants;  strict liability is not so limited.   A breach of warranty27 28

may be a basis for recovery under the Deceptive Trade Practices—Consumer Protection Act; strict

liability is not.   For breach of an implied warranty a plaintiff may recover only actual damages,29 30

but recovery under the DTPA may include statutory damages and attorney fees;  in an action for31

strict liability a plaintiff may recover actual and punitive damages, but not attorney fees.   The32

statute of limitations is four years on a breach of warranty claim  but only two years on a strict33

liability claim.   These are but some of the differences (none of which were involved in this case).34
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Plaintiffs are generally entitled to obtain findings that will support alternative theories of

recovery, even if those theories address but a single injury.  In such cases, the trial court should

structure the jury charge to obtain findings that will allow the plaintiff to elect a basis of recovery,

and the defendant to assert defenses that may not be available to all theories.  Our holding today does

not hamper the trial court from submitting a charge on multiple theories.  We hold only that the jury

should not be asked to consider the identical defect finding in response to questions relating to strict-

liability and breach-of-implied-warranty claims.

*          *          *          *          *

For the reasons we have explained, the court of appeals erred in reversing the judgment of

the district court.  Accordingly, we reverse the judgment of the court of appeals and render judgment

that Rodriguez take nothing.

Nathan L. Hecht
Justice

Opinion delivered: June 10, 1999


