
     The new rules of appellate procedure have repealed the requirement that the appellant file a motion for extension1

of time if the record is not timely filed, and instead place the burden on the trial and appellate court to ensure that the
record is timely filed.  TEX. R. APP. P. 35.3(c).
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JUSTICE ENOCH, joined by JUSTICE BAKER, JUSTICE ABBOTT, and JUSTICE HANKINSON,
dissenting.

For the reasons stated in my dissenting opinion in Verburgt v. Dorner, ___ S.W.2d ___, ___

(Tex. 1997) (Enoch, J., dissenting), I cannot join the Court's opinion in this case.  Just as the Court

was wrong to "imply" a motion to extend time to file a cost bond in Verburgt, it errs here in

"implying" a motion to extend time to file the transcript despite the plain and unambiguous language

of former Texas Rule of Appellate Procedure 54(c).   1

The Court compounds its error by failing to acknowledge that it is effectively reversing B.D.

Click Co. v. Safari Drilling Corp., 638 S.W.2d 860 (Tex. 1982).  In Click, we held that a court of

appeals does not have the authority to consider a motion for extension of time to file the record if

that motion is not filed within fifteen days after the date the record must be filed.  Id. at 862.  The

Court states that today's decision "does not conflict with [Click] because the appellant in [Click] filed

neither a motion for extension of time nor the transcript within the time permitted for filing the

motion."  ___ S.W.2d at ___.  But nothing in Click even hints that the failure to file the transcript

played any role whatsoever in our decision in that case.  Rather, the Court today simply extends the
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mistake it made in Verburgt to the filing of the transcript.

In Verburgt, I asked, "When next will the Court 'imply' filings that were never made?"

Verburgt, ___ S.W.2d at ___ (Enoch, J., dissenting).  Now I know.  I dissent.
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