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JUSTICE HECHT delivered the opinion of the Court, in which CHIEF JUSTICE PHILLIPS, JUSTICE

GONZALEZ, JUSTICE ENOCH, JUSTICE OWEN, JUSTICE BAKER, and JUSTICE ABBOTT join.

JUSTICE SPECTOR filed an opinion concurring in part and dissenting in part, in which JUSTICE

HANKINSON joined.

After settling and dismissing Kenneth Kepple’s suit against General Tire, Inc., Kepple’s

attorneys moved on their own behalf to vacate a protective order issued pursuant to Rule 166b(5)(c)

of the Texas Rules of Civil Procedure,  which restricted their disclosure of documents General1

produced during discovery and designated as confidential.  The district court granted the motion,

holding that disclosure of the documents could not be restricted unless General complied with the

procedures for sealing “court records” under Rule 76a.  General then moved for protection under

Rule 76a, and after an evidentiary hearing, the court denied the motion, holding that General’s

documents were “court records” within the meaning of Rule 76a(2)(c) and could not be sealed.  The

court of appeals affirmed the district court’s rulings.   We hold that the district court erred in2

invoking Rule 76a’s procedures before determining whether General’s documents were “court

records”, and that the court abused its discretion in determining that the documents were “court
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records”.  Accordingly, we reverse the court of appeals’ judgment and reinstate the district court’s

protective order.

I

Kyle Kepple suffered severe injuries when the Ford Bronco II in which he was riding rolled

over.  His father Kenneth brought suit on Kyle’s behalf against Ford Motor Company and General

Tire, Inc., the manufacturer of the Bronco’s tires.  Kepple claimed that a defect in one of the tires

caused the tread to separate, precipitating the rollover.

On General’s motion, the district court issued an interim protective order, pursuant to Rule

166b(5)(c), that permitted General to designate information produced during discovery as

confidential after making “a bona fide determination that the material is, in fact, a trade secret or

other confidential information, the dissemination of which would significantly damage [General’s]

competitive position.”  The order required Kepple to notify General if he disagreed with General’s

designation of any documents.  Confidential information could be disclosed only to Kepple’s

counsel, the witnesses, the court, and the jury in this case, and to any plaintiffs’ counsel, witnesses,

court, or jury in any other suit against General alleging a tire defect.  Confidential information could

not be disclosed to any expert witness employed by one of General’s competitors.  General produced

numerous documents under this order, including those containing design specifications, testing data,

and “adjustment” reports detailing the frequency of returns under General’s warranty program.

Three months after issuing the protective order, the district court stated at a pretrial

conference, on its own initiative, that any order limiting dissemination of the documents must

comply with Rule 76a, which governs the sealing of court records.  The court indicated that the

protective order would be vacated and directed General, if it desired protection, to file a motion to

seal the documents under Rule 76a.  Although not conceding that Rule 76a applied, General filed

a “motion for protective order or, in the alternative, temporprotective order under either Rule

166b(5)(c) or Rule 76a.  (General has never sought, either in the district court or on appeal, to restrict

dissemination of the documents beyond the terms of the original protective order.)  Before any
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further action was taken concerning the documents, however, the parties settled the lawsuit.  The trial

court signed an order dismissing the suit with prejudice, without vacating the interim protective

order.

Two months later, Kepple’s attorneys and their employees sought relief from the interim

protective order, contending that General’s documents “affect the public safety under Rule 76a” and

therefore “should be made public.”  Over General’s opposition, the court vacated the interim

protective order, but two days later issued a temporary sealing order under Rule 76a.  General then

filed a motion to reinstate the protections of the interim protective order under either Rule 166b(5)(c)

or Rule 76a.  The court scheduled a hearing on General’s motion, giving public notice as required

by Rule 76a.   Three parties intervened in the Rule 76a proceeding: Public Citizen Center for Auto3

Safety, Inc., Lawyers for Public Justice, and Jill Neviel, an individual.4

At the Rule 76a hearing, the court first considered evidence on whether the documents were

“court records” subject to Rule 76a.  After determining that the documents were court records, the

court heard evidence about whether they should be sealed under the standard set forth in Rule 76a(1).

Based on this evidence and an in camera review of the documents, the court determined that General

had not met its burden for sealing the documents and ordered that they “be opened to the general

public” with only customer names and addresses redacted.

General appealed.   Only Kepple filed a brief as appellee.  The court of appeals affirmed,5

holding that the trial court did not abuse its discretion in concluding that the documents were court

records that should not be restricted from the public.   We granted General’s application for writ of6

error.   7
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II

Rule 166b(5)(c) authorizes a court to order “that for good cause shown results of discovery

be sealed or otherwise adequately protected, that its distribution be limited, or that its disclosure be

restricted.”  Rule 76a provides the standard and procedures for sealing court records.  General first

argues that Rule 76a does not apply to Rule 166b(5)(c) protective orders.

This Court promulgated Rule 76a in 1990 pursuant to legislative directive.   The rule creates8

a presumption that all court records are open to the public and allows trial courts to seal court records

only upon a showing of all of the following:

(a) a specific, serious and substantial interest which clearly outweighs:

(1) this presumption of openness;

(2) any probable adverse effect that sealing will have upon
the general public health or safety;

(b) no less restrictive means than sealing records will adequately and
effectively protect the specific interest asserted.9

The court must hold an oral hearing, open to the public.   The party seeking a sealing order must10

post public notice of the hearing at least fourteen days in advance “at the place where notices for

meetings of county governmental bodies are required to be posted”.   The notice must state the time11

and place of the hearing and must contain a specific description of the nature of the case and the

records sought to be sealed.   Any person has a right to intervene and be heard on the sealing12

question.13



     TEX. R. CIV. P. 76a(2)(a).14

     TEX. R. CIV. P. 76a(2)(c).15

     See Lloyd Doggett & Michael J. Mucchetti, Public Access to Public Courts: Discouraging Secrecy in the Public16

Interest, 69 TEX. L. REV. 643, 660 (1991); Robert C. Nissen, Note, Open Court Records in Products Liability Litigation
Under Texas Rule 76a, 72 TEX. L. REV. 931, 936, 958-959 (1994).

     TEX. R. CIV. P. 166b(5).17

5

Subject to certain limited exceptions, “court records” include “all documents of any nature

filed in connection with any matter before any civil court”.   Although the term generally does not14

include unfiled discovery, it does extend to “discovery, not filed of record, concerning matters that

have a probable adverse effect upon the general public health or safety, or the administration of

public office, or the operation of government . . . .”   This application to unfiled discovery is one15

of the rule’s most controversial aspects.16

Rule 166b(5) authorizes trial courts, among other things, to issue protective orders to protect

trade secrets contained in discovery.  The rule provides that “the court may make any order in the

interest of justice necessary to protect the movant from undue burden, unnecessary expense,

harassment or annoyance, or invasion of personal, constitutional, or property rights.”   General17

argues that courts may exercise this authority independent of Rule 76a when the protection sought

is less than a complete ban on disclosure of the documents.  In support of its argument, General

points to language in both Rule 166b(5)(c) and Rule 76a that recognizes a distinction between

sealing documents and merely limiting their distribution.  Rule 166b(5)(c) provides that a trial court

may order that “discovery be sealed or otherwise adequately protected” (emphasis added), such as

by limiting distribution and restricting disclosure.  Also, Rule 76a(1)(b) provides that a trial court,

before ordering that court records be sealed, must determine that “no less restrictive means than

sealing records will adequately and effectively protect the specific interest asserted.” The distinction

in both rules between sealing and lesser limits on disclosure shows, General argues, that Rule 76a

should not govern protective orders allowing significant disclosure of information, like the order in

this case.
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While General’s argument has logical appeal, it is undercut by the plain provision of Rule

166b(5)(c) that “[a]ny order under this subparagraph 5(c) shall be made in accordance with the

provisions of Rule 76a with respect to all court records subject to that rule.”   This language leaves18

no leeway for interpretation.  To the extent that discovery, whether filed or unfiled, is a “court

record” under Rule 76a, the court must follow the stricter standards of that rule to limit its

dissemination.19

However, the rules do not specifically set forth the standards governing a trial court’s

threshold determination of whether particular unfiled discovery is or is not a “court record.”  The

district court in this case apparently concluded that it was required to apply the full range of Rule 76a

procedures to this threshold determination.  That is, the district court required General to post public

notice, and allowed any party to intervene, with regard to the “court records” determination.  Also,

although the district court bifurcated the court records hearing from the hearing to determine whether

the documents should be sealed, it allowed intervenors to have full access to the documents at the

first stage, before it determined the documents to be court records.  We conclude that the court erred

in part. 

The special procedures of Rule 76a apply only to the sealing of “court records”.  The

language of the rule does not authorize trial courts to also apply these special procedures to the

threshold determination of whether particular unfiled discovery is, indeed, a court record subject to

the rule.  The rule would unnecessarily burden trial courts and litigants if it permitted a full hearing

at this preliminary stage.  If this were allowed, a party, merely by claiming that unfiled discovery met

the standard for a court record under Rule 76a(2)(c), could trigger an elaborate, expensive process

in any case where unfiled discovery has been exchanged.  The opposing party would be required to

post public notice, and the trial court would be required to conduct a full evidentiary hearing after
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at least fourteen days delay.  General correctly argues that, under this interpretation, Rule 76a could

easily become a tool for delay and gamesmanship.  Equally likely, both courts and parties might view

the rule as so cumbersome that they would make elaborate arrangements to avoid its requirements.

The rule does contemplate, however, that persons other than parties mts are “court records”.

Otherwise, the parties could largely control the application of the rule without regard to the public

interest the rule seeks to protect.  Similarly, Rule 76a(8), which allows for immediate appeal of any

order “relating to sealing or unsealing court records,” applies to the threshold “court records”

determination.  But allowing intervention before documents are determined to be “court records”20

does not mean that intervenors should have immediate access to the documents.  On the contrary,

when a party has moved to seal court records, or has filed a motion for protective order on discovery

that may constitute a court record, trial courts should not allow intervenors access to the records over

the moving party’s objection until the court determines that they are court records which cannot be

sealed.  Such preliminary disclosure would compromise the effectiveness of any later sealing order,

possibly even mooting the controversy.  Rule 76a anticipates this problem by allowing the trial court

to “inspect records in camera when necessary.”   In the present case, the district court allowed the21

intervenors to examine the documents General submitted in camera during the course of the Rule

76a hearing.  While any harm caused to General cannot now be cured, we conclude that the trial

court erred in this regard.

In summary, we hold that when a party seeks a protective order under Rule 166b(5)(c) to

restrict the dissemination of unfiled discovery, and no party or intervenor contends that the discovery

is a “court record,” a trial court need not conduct a hearing or render any findings on that issue.  If

a party or intervenor opposing a protective order claims that the discovery is a “court record,” the

court must make a threshold determination on that issue.  However, public notice and a Rule 76a

hearing are mandated only if the court finds that the documents are court records.  While a trial court
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is not required to determine whether unfiled discovery constitutes a court record until requested to

do so by a party or intervenor, the court may raise this issue on its own motion.  However, as

previously discussed, a trial court may not apply the special procedures of Rule 76a (except for

intervention) until it determines that the documents are court records.  The district court in this case

erred in applying the full range of Rule 76a procedures to the threshold “court records”

determination.

III

Having determined that any restrictions on disclosure of General’s confidential records

produced during discovery must satisfy Rule 76a, we next consider the applicable standard for

review of the district court’s decision.  On this issue the parties disagree, Kepple arguing that the

proper standard is abuse of discretion, and General contending that the proper standard is sufficiency

of the evidence.  The courts of appeals have split on this issue, three courts reviewing Rule 76a

decisions for abuse of discretion  and one court reviewing such decisions for sufficient supporting22

evidence.23

General argues that we adopted a legal and factual sufficiency standard of review in Chandler

v. Hyundai Motor Company.   We disagree.  In that case, the court of appeals dismissed an appeal24

brought under Rule 76a(8) relating to unfiled discovery, concluding that Rule 76a had no application

to unfiled discovery.  Because this conflicted with the plain language of Rule 76a(2)(c), we reversed

the court of appeals’ judgment and remanded the cause to that court for further proceedings.

Although we stated that the remand would permit the court of appeals to consider “any legal and

factual insufficiency challenges properly raised by Chandler to the trial court’s final judgment
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restricting dissemination of documents”, we expressly reserved opinion on the merits of the appeal.25

The standard of review was not disputed in that case.  Given that “[i]t is an abuse of discretion for

a trial court to rule . . . without supporting evidence”,  our reference to “legal and factual26

insufficiency challenges” cannot be read to have established the proper standard of review.

We employ an abuse of discretion standard to review a trial court’s discovery rulings,

including rulings on protective orders under Rule 166b.   Although governed by stricter standards,27

a sealing order under Rule 76a is akin to a protective order, in that it requires the court to determine

the extent to which information should be restricted from the public.  Indeed, a trial court’s threshold

determination of whether unfiled discovery is a “court record” under Rule 76a will often occur in

the context of a motion for protection.  The nature of Rule 76a comports with an abuse of discretion

review standard.  In determining whether court records should be sealed, a trial court is not called

upon to make a factual finding per se, but rather is required to balance the public’s interest in open

court proceedings against an individual litigant’s personal or proprietary interest in privacy.   Such28

a decision necessarily requires the exercise of judicial discretion, and should be reviewed on that

basis.  Accordingly, we hold that Rule 76a decisions must be reviewed for abuse of discretion.

IV

We turn now to the documents at issue in this case.  At the outset, Kepple argues that by

producing its records in camera, General “filed” them with the court so that they became court

records, regardless of whether they would otherwise meet the “court records” standard for unfiled

discovery in Rule 76a.  This argument is without merit.  Rule 76a specifically allows a party to
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submit disputed records to the trial court for in camera review when necessary.   Were it otherwise,29

trial courts could not review the documents themselves in determining how to apply Rule 76a

without requiring the party with the documents to relinquish the very relief sought under the rule.

We therefore hold that documents do not lose their character as unfiled discovery merely because

they are submitted to the trial court for in camera inspection in the context of a Rule 76a hearing.

The documents at issue include those produced in this case and those produced in another

case but made available to Kepple in the present case, referred to as the Benson documents.  The

parties agree that the documents produced in this case fall into seven categories: cured tire standards;

specification revisions; product change proposals; developmental testing documents; tire mold

drawings; tire adjustment data; and miscellaneous information.  General argues that, for each of these

categories, the trial court abused its discretion in determining they were court records, because they

are not, under the rule, “discovery, not filed of record, concerning matters that have a probable

adverse effect upon the general public health or safety, or the administration of public office, or the

operation of government.”   A trial court abuses its discretion when it acts in an unreasonable or30

arbitrary manner or, stated differently, when it acts without reference to any guiding rules or

principles.   “An abuse of discretion does not exist where the trial court bases its decisions on31

conflicting evidence.”   For purposes of our analysis, we consider together all categories other than32

the tire adjustment data.  We will then consider separately the tire adjustment data, and finally the

Benson documents.

A
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“Cured tire standards” show the design specifications for certain tires General manufactured

or formerly manufactured.  These documents contain such information as the components and

materials used in the tire, dimensions and placement of those components, the manufacturing

equipment to be used, and how the tire will be cured into the final product.  “Specification revisions”

describe the changes General made to its cured tire standards over a period of time.  Similarly,

“product change proposals” describe suggested changes to the design standards, with supporting test

data, which standards may or may not have been adopted.  “Developmental testing documents” show

testing that was performed on various models of tires.  “Tire mold drawings” specify the dimensions

and configurations of the metal molds used to form the tires.  Finally, the category “miscellaneous

documents” comprises consumer inquiries, retention records showing the length of time that certain

documents were retained, and product specifications received from Ford Motor Company.

Kepple’s evidence of a defect in General’s tires did not link the alleged defect to any of these

documents.  For example, George Edwards, a consultant who specializes in tire failure analysis,

testified as an expert for Kepple.  Because he had acted as an expert witness in numerous cases

against General, Edwards had examined the in camera documents at issue.  Edwards testified that,

in his opinion, tread separations in tires produced under these design and testing documents have

been responsible for numerous serious traffic accidents.  He opined that a defect in the “skim stock,”

which holds the steel belts together, was the root cause of the problem.  Edwards reached these

conclusions by analyzing actual tires involved in accidents, however, and he admitted that he could

not correlate any tire defect with the information in the in camera documents.  Dennis Carlson also

testified as ompound in 1987, and that any documents relating to that change would be important to

the public safety.  Like Edwards, however, Carlson was not able to correlate any defect in General’s

tires with a specific document or set of documents.  Kepple presented other evidence through

depositions and affidavits supporting its claim of product defect.  None of this additional evidence,

however, linked any defect to specific documents.  
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A party cannot demonstrate that a manufacturer’s proprietary design, research, and testing

records have a probable adverse effect on the public health or safety, as Rule 76a requires before

documents are “court records”, merely by producing evidence of a defect in the manufacturer’s

products.  Rather, the party must, at a minimum, demonstrate some nexus between the alleged defect

and the documents at issue.  Because Kepple failed to demonstrate any such nexus, the district court

abused its discretion in classifying the documents as “court records” under Rule 76a(2)(c).33

B

The remaining documents, the “tire adjustment data”, chart the frequency that General’s

customers have returned certain tires under the company’s warranty program, and the reasons for the

returns.  Tom Lee, a former tire engineer for General, testified that General uses this data primarily

as a “marketing tool” to determine customer satisfaction.  He further testified that merely because

a tire is returned does not mean that it is defective.  According to Lee, nothing in the adjustment data

would adversely affect the public health and safety.

Edwards, on the other hand, characterized adjustment data as the tire industry’s “report card”

on the quality of its product.  He testified that General’s adjustment data revealed an “extraordinary

amount of tread separations.”  Edwards further testified that tread separations can cause a vehicle

to go out of control, and he testified about specific cases in which individuals had been seriously

injured in accidents caused, in his opinion, by tire tread separations.  Edwards thus concluded that

the adjustment data did affect public safety.  For some of the time periods reported, he claimed that

he had never seen adjustment figures as high as General’s, with the exception of the Firestone 500

tire, which had 14 million recalls.  However, Edwards testified that he found the adjustment data

“terribly confusing”.  The reason for the confusion, according to General’s expert, Lee, was that

computer errors had affected the figures in one report, incorrectly combining tread separations with
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other reasons for adjustments and thus greatly overstating the number of adjustments attributable to

tread separations.  The corrected figures showed adjustments of only 0.8 percent due to separations,

just over half the 1.5 percent maximum Edwards believed to be acceptable.  No one challenged that

the data had been properly corrected, and there is no evidence that the corrected adjustment data

could adversely affeco provide its adjustment figures to the National Highway Traffic Safety

Administration during a 1993 investigation into tire safety.  Although the NHTSA closed its

investigation after five months without finding evidence of a defect in General’s tires, Edwards, who

had reviewed the NHTSA file, testified that General did not provide that agency with its 1987

adjustment figures, even though the NHTSA had specifically requested the information.  Edwards

thus concluded that the NHTSA investigation was based on incomplete data, and that the 1987

adjustment records should be provided to the government as soon as possible.  However, Edwards

simply ignored the fact that any person may complain to the NHTSA about a tire manufacturer at

any time.   Furthermore, the NHTSA is not dependent on voluntary production of information but34

is empowered to use compulsory process to obtain information in its investigations.   Restricting35

disclosure of the adjustment simply could not impede any federal investigation.  While this case has

been pending on appeal, two consumer groups have urged the NHTSA to reopen its 1993

investigation of General’s tires.   The agency has taken no further action.  “A decision by the36

relevant governmental  agencies . . . not to pursue a certain matter suggests a lack of basis for doing

so.”37
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In sum, there is no evidence that the tire adjustment data General produced for Kepple could

adversely affect public health and safety.  The district court therefore abused its discretion in

concluding that such data were “court records” within the meaning of Rule 76a.

C

The final group of documents involved is the so-called Benson documents.  During the

pretrial conference, General complained to the trial court that Kepple had requested numerous

documents which General had already produced to Kepple’s counsel in another lawsuit.  General

argued that it should not be required to produce this discovery twice to the same attorneys.  The

parties therefore agreed, with the court’s approval, that General would not have to produce the

documents again, but that General could not object to their admissibility based on the fact that

Kepple’s counsel had obtained them elsewhere.  In other words, the parties agreed that the

documents would be deemed to have been produced in this lawsuit. 

The Benson documents were at issue at the Rule 76a hearing along with the other documents

produced in the case.  The parties stipulated that the Benson documents fell into the same categories

as the other discovery, and that evidence adduced at the hearing pertains equally to the Benson

documents.  General argues, however, that the Benson documents were produced under a separate

protective order issued by the Benson court, and that the district court in this case had no jurisdiction

to rescind that protective order.  We disagree.  Although the Benson documents were originally

produced in a different lawsuit, General constructively produced the documents again in this lawsuit,

subject to this trial court’s protective order.  Under these circumstances, the district court had

jurisdiction to modify or rescind its protection of the Benson documents.

The Benson documents must be treated in all respects like the other documents General

produced, and thus our holdings concerning those documents apply equally to the Benson

documents.

*          *          *          *          *
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For the reasons we have explained, the judgment of the court of appeals is reversed and the

case is remanded to the district court for the sole purpose of reinstating the protective order issued

January 14, 1994.

____________________________
Nathan L. Hecht
Justice

Opinion Delivered: June 5, 1998.


