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CHIEF JUSTICE PHILLIPS, joined by JUSTICE ENOCH, concurring.

I concur in the Court's judgment and join in its opinion except for the discussion regarding

the admissibility of prior, unpaid punitive damage awards.  For the reasons explained by the Court,

I agree that such awards should generally not be admissible when offered by a defendant to mitigate

punitive damage liability.  Because such awards are often reduced after trial or on appeal, admitting
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them into evidence would often cause unfair prejudice and confusion. 

There may be rare instances, however, where this rationale does not apply.  If a defendant

has engaged in a course of conduct resulting in repetitive punitive damage awards against it, and the

defendant can demonstrate that such punitive awards have been regularly upheld on appeal, then

those awards, even if unpaid at time of the current trial, should be admissible as mitigating evidence.

The risk of prejudice from admitting the awards is no longer present in this situation.  To the

contrary, the defendant is at risk of unfair prejudice if the punitive awards are not admitted.

Therefore, rather than setting forth a hard-and-fast rule, as the Court has done, I would leave

room for the admissibility of unpaid punitive awards in exceptional cases.
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