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JUSTICE OWEN, joined by CHIEF JUSTICE PHILLIPS, JUSTICE HECHT, and JUSTICE ENOCH,
dissenting.

Fundamentally, the issue in this case is whether Congress intended in the National Traffic
and Motor Vehicle Safety Act of 1966 to leave the decision as to what occupant restraints should be
provided in vehicles to the Secretary of Transportation or to leave that decision to juries across
America. Not surprisingly, a solid majority of the courts to consider this issue have held that
Congress intended that the Secretary make this determination. The issue of what safety restraints
should be required demands a balancing of many considerations that Congress concluded was more
appropriately accomplished at the federal level with intense scrutiny and study of restraint systems.

In spite of the Safety Act’s mandate that, whenever a safety standard for motor vehicles is
in effect, no State shall have any authority to establish a standard that is not identical to the federal
one, the Court holds that a state may impose common-law tort liability on a manufacturer for failing
to do more than the federal regulations require. The Court’s decision relies in part on a general
savings clause in the statute, even though the United States Supreme Court has held that similar
clauses do not supersede express preemption provisions like the one in the Safety Act. The Court

also supports its rejection of preemption based on a one-sided discussion of the history and purpose



ofthe Act. The Court has failed to consider the extensive proceedings of the federal government that
led to the safety standards that regulate vehicle occupant restraint systems, including the
authorization of two-point restraint systems like the one at issue in this case. Finally, the Court has
made no attempt to distinguish its decision today from our unanimous decision in Worthy v.
Collagen Corp.,' decided just four months ago, in which we held that a federal statute regulating the
safety of medical devices preempted common-law damage claims when the device had been
scrutinized by the federal government and specific regulations applied.

Because I am persuaded by the reasoning of four of the five federal circuit courts to decide
the issue’ and three courts of last resort of other states,’ which have held that no-lap-belt or no-airbag
claims are preempted, I respectfully dissent.

I

The Excel from which Mario Alvarado was ejected when it rolled over was equipped with
a two-point passive restraint system. A shoulder belt automatically moved into place across the
passenger’s chest when the vehicle’s door closed, and a ramp seat and knee bolster helped keep the
passenger in the seat in the event of a crash. The system was “passive” because the occupant did
nothing to activate it. This two-point assembly did not include a lap belt. The Alvarados assert that
if a lap belt had been part of the restraint system, Mario would have remained inside the Excel.

Hyundai contends, and the trial court held, that the Alvarados’ no-lap-belt claims are preempted by

' SW.2d_ (Tex.1998).

2 See Harris v. Ford Motor Co., 110 F.3d 1410 (9™ Cir. 1997) (airbag); Montag v. Honda Motor Co., 75 F.3d 1414
(10" Cir.) (airbag), cert. denied, 117 S. Ct. 61 (1996); Pokorny v. Ford Motor Co., 902 F.2d 1116 (3d Cir.) (airbag),
cert. denied, 498 U.S. 853 (1990); Kitts v. General Motors Corp., 875 F.2d 787 (10" Cir. 1989) (airbag), cert. denied,
494 U.S.1065 (1990); Wood v. General Motors Corp., 865 F.2d 395 (1% Cir. 1988) (airbag), cert. denied, 494 U.S. 1065
(1990).

3 See Zimmerman v. Volkswagen of Am., Inc., 920 P.2d 67 (Idaho 1996) (lap belt), cert. denied, 117 S. Ct. 1245
(1997); Cooper v. General Motors Corp., 702 So. 2d 428 (Miss. 1997) (airbag); Cellucciv. General Motors Corp.,706
A.2d 806 (Pa. 1998) (airbag).



the National Traffic and Motor Vehicle Safety Act of 1966, formerly 15 U.S.C. §§ 1381-1431, and
regulations promulgated thereunder.*

When Congress enacted the Safety Act, it empowered the Secretary of the Department of
Transportation to establish “appropriate Federal motor vehicle safety standards.” Congress directed
that “[e]ach such Federal motor vehicle safety standard shall be practicable [and] shall meet the need
for motor vehicle safety.”® Congress also included an express preemption provision. Once the
Secretary has established a standard, the States are prohibited from imposing a safety standard that
is “not identical to the Federal standard.”

At the time Hyundai manufactured the Excel in which Mario Alvarado was injured,
automakers had specific options, most of which required lap belts.® However, if Hyundai met certain
performance requirements, the federal regulations permitted it to furnish a fully automatic seat belt
system that did not include lap belts.” The particulars of these regulations are considered in detail
below. The question presented in this case is whether the Safety Act and the regulations under it
preempt not only state statutes and regulations from imposing any additional requirements on
restraint systems but also common-law damage claims if the manufacturer chose an option permitted
by the federal regulations. There is a considerable body of law regarding federal preemption of state
common-law claims by statutes similar to the Safety Act, which indicates that the answer to that

question is “yes.” However, before I turn to a discussion of that law, it is illuminating to consider

4 As the Court explains, see  S.W.2d at __ n.1, the Safety Act was reorganized and moved to chapter 49 of the
United States Code in 1994. See Pub. L. No. 103-272, 108 Stat. 745 (1994). In the interest of consistency, I refer to
the pre-1994 statutes as the Court, court of appeals, and parties have done.

515 U.S.C. § 1392(a).

b 1d.

T1d. § 1392(d).

8 See 49 C.F.R. § 571.208.

°Id.



the extensive history of federal regulation of occupant restraint systems and the detailed regulations
that apply to Hyundai.
II

The Court concludes that the regulations did not tell Hyundai what type of design to use but
instead only established performance requirements under four different options.'” The Court also
observes that there were no performance requirements for rollovers under the particular option
chosen by Hyundai.'' These assertions are misleading, and they oversimplify and misconstrue a
complex, detailed regulatory scheme that expressly allowed Hyundai to choose not to meet rollover
requirements if it met other crash protection requirements.

The regulations that governed restraint systems were quite specific, not the general type of
regulation found to have no preemptive effect by the United States Supreme Court in Medtronic, Inc.
v. Lohr.”* In Medtronic, the Supreme Court distinguished general regulations from specific ones,
taking into account the extent to which the federal government had balanced competing
considerations:

The generality of these requirements make this quite unlike a case in which the

Federal Government has weighed the competing interests relevant to the particular

requirement in question, reached an unambiguous conclusion about how those

competing considerations should be resolved in a particular case or set of cases, and
implemented that conclusion via a specific mandate on manufacturers or producers. "

The federal regulations at issue here were implemented after federal lawmakers carefully
weighed alternatives, and the regulations embody detailed requirements. The safety standards

applicable to the Excel’s restraint system are found at 49 C.F.R. § 571.208 (1988), sometimes called
Federal Motor Vehicle Safety Standard (FMVSS) 208. The stated purpose of FMVSS 208 is to

0See SwW.2dat .

U See id.

12518 U.S. 470 (1996).

B 1d. at 501; see also Harris v. Ford Motor Co., 110 F.3d 1410, 1414 (9" Cir. 1997).
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“specif[y] performance requirements for the protection of vehicle occupants in crashes.”'* The
federal regulations accomplish this purpose by “specifying vehicle crashworthiness requirements
in terms of forces and accelerations measured on anthropomorphic dummies in test crashes, and by
specifying equipment requirements for active and passive restraint systems.”"

The issue of what particular types of passenger restraints should be required under federal
law is longstanding and has commanded the sustained attention of the Secretary of the Department
of Transportation, the National Highway and Safety Transportation Administration (NHTSA), and
at times, the attention of Congress. The standard at issue, FMVSS 208, was first promulgated in
1967 and required all automobiles to have manual lap belts."

The regulation was amended in 1972 to require a gradual phase-in of passive restraints

because so many members of the public failed to “buckle up.”"”

An option available for cars
manufactured before 1975 was an ignition interlock system that prevented the car from starting
unless the manual seatbelts were fastened. Public outcry led Congress to amend the Safety Act in
1974 to prohibit the use of the ignition interlock system or the use of a continuous buzzer."® In that
same amendment Congress also responded to concerns of the public about mandated airbags and
other automatic passive restraint systems. Congress prohibited the Secretary from adopting a safety
standard that would require a manufacturer to meet that standard by means other than a “belt
system,” which was defined in the Act as an integrated lap and shoulder belt system for the front

passenger seat, unless the regulation was submitted to Congress and was not vetoed."” Congress

thereby ensured that the manual seatbelt system that was then familiar to the public would not be

449 C.F.R. § 571.208, S1.

51d.§ 571.208, S2 (emphasis added).

1632 Fed. Reg. 2415 (1967).

17 See FMVSS, 37 Fed. Reg. 3911.

815 U.S.C. § 1410b(b) (1)(1982) (repealed 1994).

9 Id. §§ 1410b(b)(2), 1410b(£)(2); see also Pokorny v. Ford Motor Co., 902 F.2d 1116, 1123-24 (3d Cir.), cert.
denied, 498 U.S. 853 (1990).



abolished and replaced with a passive restraint system without an opportunity for Congress to say
“no.” Inso doing, Congress indicated that it was balancing the safety benefits of what might be safer
types of systems against the public’s sensibilities and concerns. These enactments also indicated
Congress’s concern that the public would disable restraint systems if they were too intrusive or
controversial, which would leave the passenger with no protection.

By the time the 1988 Hyundai involved in this litigation was manufactured, FMVSS 208 had
again been revised to phase in passive restraint systems and to require passive restraint systems in
all automobiles manufactured after September 1, 1989.*° Congress ultimately amended the Safety
Act in 1991 to require airbags combined with lap and shoulder belts in all new automobiles.?!

In adopting the regulations that applied to the Excel in which Mario Alvarado was injured,
the Secretary of Transportation considered various options at some length.”> The Secretary was
cognizant that a two-point restraint like the one employed by Hyundai might not prevent ejection in
a rollover, but the Secretary nevertheless permitted use of the two-point system:

[R]ecent research by the Canadian Government has indicated that the absence of a

lap belt may result in the 2-point automatic belt being less effective in preventing

ejection. In addition, the door mounted, 2-pointed belt may have little capability of

preventing ejection of an occupant in the event of an accidental door opening during

a collision. However, even a 3- point automatic belt will not prevent all fatalities

involving ejection, since some fatalities occur as a result of impacting interior

components before ejection, while others occur as a result of occupant contact with
objects outside the vehicle after partial ejection. Moreover, the door mounted belt

in the 2-point system may actually prevent door openings in many instances, since

the “loading” of the belt (which is attached to the door) can tend to keep the door

closed during a crash.

Three-point automatic belts should be as effective as manual belts, and the

Department’s estimates for effectiveness of automatic belts reflect this. Automatic

belt effectiveness estimates have been adjusted downward by 5 percent at the lower

end of the range because there is some evidence that 2-point belts may be less
effective than 3-point belts.”

2 See 49 Fed. Reg. 28962, 28963.
2l See 49 U.S.C. § 30127(b) (1997).
22 See FMVSS, 49 Fed. Reg. 28962.

B Id. at 28985.



At other junctures in the promulgation of this final rule, the Secretary again noted that lap
belts were necessary for protection in rollovers. “To attain protection in these non-frontal [rollover

or rear-end] crashes, a lap belt, or lap/shoulder belt must be worn.”*

But the Secretary also
recognized that seatbelts could result in more severe injuries in some types of crashes:
Airbags with lap belts also provide protection at higher speeds than safety

belts do, and they will provide better protection against several kinds of extremely

debilitating injuries (e.g., brain and facial injuries) than safety belts. They also

generally spread the impact of a crash better than seatbelts, which are more likely to

cause internal injuries or broken bones in the areas of the body where they restrain

occupants in severe crashes.”

The Secretary further considered the relative merits of detachable and nondetachable
automatic seatbelts but did not mandate either, recognizing that both had benefits and drawbacks.
While the usage rate for nondetachable automatic seatbelts might be higher, the Secretary reasoned,
there were a myriad of countervailing concerns. Some passengers would find nondetachable
automatic seatbelts “uncomfortable, cumbersome and obtrusive” and “[o]thers will fear
entrapment.”” The Secretary concluded that this “might hamper automobile sales” and that, in an
emergency, some might find nondetachable belts “harder to get out of.”*® The Secretary observed
that the “most serious concern” was that “the public’s dislike of them may lead to defeat of the
system (e.g., by cutting the belt).”” The Secretary was also concerned that mandating nondetachable

belts would force manufacturers to eliminate the middle front seat because there was no

commercially-developed technology to provide an automatic seat belt for the center seat and that

*Id. at 28991.
B Id.
% Id. at 28992.
7 Id.
2 Id.

2 Id. at 28993,



nondetachable belts made it difficult to install a child restraint seat properly.’*® On the other hand,
the drawback of detachable automatic belts was that passengers would detach and not use them.*!

Similarly, the Secretary weighed the potential effectiveness of airbags in many types of
crashes against the potential for injury to “out of position” passengers (children) when an airbag
deployed.” The Secretary neither mandated nor prohibited the use of airbags, but instead recognized
that they could be used in meeting the requirements of the regulations at the option of the
manufacturer.

In reviewing this history, I do not mean to imply that common-law claims alleging defective
design because an airbag did not include a sensor to detect a child or similar claims are or are not
preempted.”® Those issues are not before the Court. The point in recounting these considerations
is to illustrate that federal lawmakers consciously weighed the various options and expressly
permitted manufacturers to choose one type of restraint system over another within certain limits.
The two-point system used by Hyundai was expressly contemplated as an option for restraining
passengers. The Supreme Court’s decision in Gade v. National Solid Waste Management
Association, teaches us that preemption analysis should turn on whether the federal and state laws
“‘operate on the same object.””** The common-law claims alleged by the Alvarados “operate on the
same object” as the Safety Act and federal regulations—the safety standards for occupant restraint
systems. The extensive history of federal regulation of restraint systems strongly indicates

preemption.

0 1d.
3.
32 See id. at 28992, 29001.

3 Cf. Bammerlin v. Navistar Int’l Transp. Corp., 30 F.3d 898 (7™ Cir. 1994) (holding no preemption of a claim that
the belt system in a large tractor-trailer truck was defectively designed because it was attached to the engine housing);
Perry v. Mercedes Benz of N. Am., Inc., 957 F.2d 1257 (5™ Cir. 1992) (holding claim that airbag was defective because
it did not inflate was not preempted).

3305 U.S. 88, 106 (1992) (quoting Napier v. Atlantic Coast Line R.R.. Co., 272 U.S. 605, 612 (1926)).
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1

Preemption of state law has its genesis in the Supremacy Clause of the United States
Constitution, which provides that the laws of the United States “shall be the supreme Law of the
Land; . . . any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.”’
A state law is preempted and “without effect” if it conflicts with federal law.** The Supreme Court
concluded in Medtronic that the scope of preemption is informed by two principles.’” The first is
the presumption that Congress does not cavalierly preempt state-law causes of action, particularly
when Congress has legislated in a field traditionally occupied by the States.*® Such an approach is
“consistent with both federalism concerns and the historic primacy of state regulation of matters of

(113

health and safety.”® The second principle is that the intent of Congress, which is the “‘ultimate

touchstone’ in every preemption case,”* is determined from the structure and purpose of the statute
as a whole not only as revealed in the text “but [also] through the reviewing court’s reasoned
understanding of the way in which Congress intended the statute and its surrounding regulatory
scheme to affect business, consumers, and the law.”*!

Preemption may be express,** or it may be implied if the scope of the statute indicates that

Congress intended federal law to occupy the field exclusively or when state law is in actual conflict

with federal law.* At times, it may be difficult to discern if the preemptive effect of a statute is

3 U.S. CoNsT. art. VI, cl. 2.

% Maryland v. Louisiana, 451 U.S. 725, 746 (1981).

37518 U.S. at 485.

®Id.

¥1d.

“Id.

41 1d. at 486.

2 See Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992).

 Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995) (citing English v. General Elec. Co., 496 U.S. 72, 78-79
(1990)); see also Moore v. Brunswick Bowling & Billiards Corp., 889 S.W.2d 246, 247-48 (Tex. 1994).

9



express or implied. In Gade,* a plurality of the United States Supreme Court found implied
preemption, while Justice Kennedy concluded in a concurring opinion that there was express
preemption. The plurality observed that, when the text of a statute strongly evinces an intent to
preempt, it is often less important whether the preemption is denominated “express” or “implied”:

Frequently, the preemptive “label” we choose will carry with it substantive

implications for the scope of pre-emption. In this case, however, it does not. Our

disagreement with Justice Kennedy as to whether the OSH Act’s preemptive effect

is labeled “‘express” or “implied” is less important than our agreement that the

implications of the text of the statute evince a congressional intent to pre-empt

nonapproved state regulations when a federal standard is in effect.*

The “implications of the text” of the Safety Act unmistakably reflect that some state laws are
preempted. The express preemption clause provides:

Whenever a Federal motor vehicle safety standard established under this subchapter

is in effect, no State or political subdivision of a State shall have any authority either

to establish, or to continue in effect with respect to any motor vehicle or item of

motor vehicle equipment any safety standard applicable to the same aspect of

performance of such vehicle or item of equipment which is not identical to the

Federal standard. Nothing in this section shall be construed as preventing any State

from enforcing any safety standard which is identical to a Federal safety standard.*
However, the Safety Act also contains a savings clause that explicitly refers to common-law claims:
“Compliance with any Federal motor vehicle safety standard issued under this subchapter does not
exempt any person from any liability under common-law.”*’

The United States Supreme Court had occasion to consider the preemptive provisions of the
Safety Act in Freightliner Corp. v. Myrick,*” but that decision left open two of the key issues in this
case: 1) whether the term “standard” in the Act preempts only state statutes and regulations and not

common-law claims; and 2) the effect of the savings clause on state common-law liability.* In

#505 U.S. 88 (1992).

“Id. at 104 n.2.

415 U.S.C. § 1392(d).
1d.§ 1397(k).

%514 U.S. 280 (1995).

Y Id. at 287 n.3.

10



Myrick, plaintiffs in two separate suits contended that tractor-trailers were negligently designed
because they were not equipped with antilock braking systems (ABS).* Federal safety regulations
had been promulgated that imposed stopping distances which, as a practical matter, could only be
met by the use of ABS devices. However, prior to the collisions in these cases, that federal safety
standard had been suspended by the Ninth Circuit Court of Appeals because “‘there [was] a strong
probability that [ABS] has created a potentially more hazardous highway situation than existed

before the Standard became operative.””"

The standard was not thereafter reinstated by the
regulatory authorities. The tractor-trailer manufacturers nevertheless contended that negligence
claims were preempted.

The Supreme Court held that there was no express or implied preemption because there was
no federal standard in effect that addressed stopping distances or stability for trucks.’> The Supreme
Court hinted, however, that tort claims under state law had the potential to conflict with the Safety
Act if safety standards promulgated thereunder did address a particular device:

Nothing in the Safety Act or its regulations currently regulates the use of ABS

devices. As Standard 121 imposes no requirements either requiring or prohibiting

ABS systems, tractor-trailer manufacturers are free to obey state standards

concerning stopping distances and vehicle stability. . . . In the absence of a

promulgated safety standard, the Act simply fails to address the need for ABS

devices at all. Further, Standard 121 currently has nothing to say concerning ABS
devices one way or the other, and NHTSA has not ordered truck manufacturers to

refrain from using ABS devices. A finding of liability . . . would undermine no

federal objectives or purposes with respect to ABS devices, since none exist.*

When it issued Myrick, the United States Supreme Court also had before it a petition for

certiorari seeking review of Hernandez-Gomez v. Leonardo,’* which had held that no-lap-belt claims

are not expressly preempted. The Supreme Court granted certiorari, vacated the judgment, and

0 1d. at 283.

U 1d. at 285 (quoting Paccar, Inc. v. NHTSA, 573 F.2d 632, 643 (9" Cir.), cert. denied, 439 U.S. 862 (1978)).
2 1d. at 286.

3 Id. at 289-90.

54884 P.2d 183 (Ariz. 1994).

11



remanded the case for further consideration in light of Myrick.” Onremand, the Arizona court again
concluded that there was no express preemption, then conducted an implied preemption analysis as
indicated by Myrick, and held that there was no implied preemption.’® A second petition for
certiorari was not filed. Thus, while the United States Supreme Court has opined on some aspects
of the Safety Act, the dispositive issues in this case remain unanswered by that court.

There are, however, a number of federal and state court decisions that have addressed
preemption of claims that a vehicular restraint system was defective or negligently designed. Most
of these cases have considered the failure to furnish an airbag, although a number of decisions have
considered claims based on the absence of a lap belt. I agree with the Court that there is no valid
basis for distinguishing between no-lap-belt and no-airbag claims.”” Both seek to impose liability
even though the manufacturer was given the option by federal regulations of supplying a restraint
system that did not have a lap belt or one that did not have an airbag.”™ The fact that the Alvarados
are claiming that a lap belt rather than an airbag should have been furnished does not affect the
analysis of whether their common-law claims are the equivalent of imposing a “safety standard” that
is “not identical” to the federal standard within the meaning of the express preemption clause of the
Safety Act.”” I part company with the Court, however, when it rejects the reasoning of so many other
courts that have concluded such claims are preempted.

While there are decisions that have concluded there is no preemption,® the Court identifies

some of the decisions in other jurisdictions that have held no-lap-belt or no-airbag claims are either

5 Volkswagen of Am., Inc. v. Hernandez-Gomez, 514 U.S. 1094 (1995).
% Hernandez-Gomez v. Leonardo, 917 P.2d 238, 246 (Ariz. 1996).

7 See S.W.2dat__ n.6.

% See 49 C.F.R. § 571.208, S4.5.3.

%15 U.S.C. § 1392(d).

0See S.W.2dat__ n.7;seealso Perryv. Mercedes Benz of North Am., Inc., 957 F.2d 1257 (5" Cir. 1992) (holding
that a claim that an airbag was defectively designed because it failed to open was not preempted); Shipp v. General
Motors Corp., 750 F.2d 418 (5" Cir. 1985) (holding no preemption although manufacturer complied with roof strength
regulations).

12



expressly® or impliedly®® preempted. These are only a few of the cases that address preemption of
such claims. A more extensive listing may be found in Cellucci v. General Motors Corp.,” and
Cooper v. General Motors Corp.** Further, at least two federal district courts applying Texas law
have concluded no-airbag claims are impliedly preempted,” and another federal district court
applying Texas law has held that claims were preempted to the extent they alleged an inadequate
warning that lap belts must be worn.®® Two Texas courts of appeals have also indicated that there
is preemption.®’

In implicit recognition of the fact that it has today gone against the weight of authority, the
Court asserts that the more recent “trend” is toward finding preemption.®® This is not borne out when
the decisions are analyzed. More recent cases that have found no-lap-belt, no-airbag, or analogous
claims to be preempted are numerous and include decisions of the Seventh, Ninth, and Tenth Circuit

Courts of Appeals and the courts of last resort of Idaho, Mississippi, and Pennsylvania.®’

81 See  S.W.2d at __ n.7; Schlotz v. Hyundai Motor Co., 557 N.W .2d 613 (Minn. Ct. App.) (holding no-lap-belt
claim preempted), cert. denied, 118 S. Ct. 80 (1997); see also Gracia v. Volvo Europa Truck, N.V., 112 F.3d 291 (7"
Cir. 1997) (holding that the Safety Act preempted a claim that a windshield retention system in truck was defective), cert.
denied, 118 S. Ct. 697 (1998).

28ce SW.2dat__ n7.
%706 A.2d 806, 812-13 n.4 (Pa. 1997).
4702 So. 2d 428, 433-34 (Miss. 1997).

8 See Dallas v. General Motors Corp., 725 F. Supp. 902 (W.D. Tex. 1989); Surles v. Ford Motor Co., 709 F. Supp.
732 (N.D. Tex. 1988).

% Martin v. Ford Motor Co., 914 F. Supp. 1449 (S.D. Tex. 1996).

" Marrs v. Ford Motor Co., 852 S.W.2d 570, 577 (Tex. App.—Dallas 1993, no writ) (holding no-airbag claim was
impliedly preempted); see also Brewer v. General Motors Corp.,926 S.W.2d 774, 780 (Tex. App.—Texarkana 1996),
modified, 959 S.\W.2d 187 (Tex. 1998) (indicating some design defect claims were preempted).

8  sw.aoadat .

% Gracia v. Volvo Europa Truck, N.V., 112 F.3d 291 (7" Cir. 1997) ( windshield retention system), cert. denied, 118
S. Ct. 697 (1998); Harris v. Ford Motor Co., 110 F.3d 1410 (9™ Cir. 1997) (airbag); Montag v. Honda Motor Co., 75
F.3d 1414 (10" Cir.) (airbag), cert. denied, 117 S. Ct. 61 (1996); Zimmerman v. Volkswagen of Am., Inc., 920 P.2d 67
(Idaho 1996) (lap belt), cert. denied, 117 S. Ct. 1245 (1997); Cooper v. General Motors Corp., 702 So. 2d 428 (Miss.
1997) (airbag); Cellucci v. General Motors Corp., 706 A.2d 806 (Pa. 1998) (airbag); see also Martinez v. Ford Motor
Co., 568 N.W.2d 396 (Mich. Ct. App. 1997) (airbag); Schlotz v. Hyundai Motor Co., 557 N.W.2d 613 (Minn. Ct. App.)
(lap belt), cert. denied, 118 S. Ct. 80 (1997); Miranda v. Fridman, 647 A.2d 167 (N.J. Super. Ct. App. Div. 1994) (lap
belt); Panarites v. Williams, 629 N.Y.S.2d 359 (N.Y. App. Div. 1995) (airbag or automatic seatbelt); Dykema v.

13



I also take issue with this Court’s interpretation of United States Supreme Court decisions
that have considered the preemptive effect of statutes other than the Safety Act and their application
to this case, the subject to which I now turn.

v

The threshold questions in determining the preemptive reach of the Safety Act are 1) whether
liability under the common law imposes a “safety standard” that is “not identical” to a federal safety
standard applicable to “the same aspect of performance,” and 2) the meaning and effect of the
savings clause.

A
The term “safety standard” is defined under the Act:
(2) “Motor vehicle safety standards” means a minimum standard for motor
vehicle performance, or motor vehicle equipment performance, which is
practicable, which meets the need for motor vehicle safety and which
provides objective criteria.”
The Court describes the safety standards as “minimum” standards.”' This is accurate with respect
to a manufacturer. A manufacturer may exceed the standards. But the safety standards are not
minimums with regard to state regulation; they are absolute. States may notimpose a safety standard
that differs in any respect from the federal regulations. The preemption clause of the Safety Act

expressly removes any authority of a State to establish or to continue in effect “any safety standard

applicable to the same aspect of performance . . . which is not identical to the Federal standard.””

Volkswagenwerk, AG,525 N.W.2d 754 (Wis. App. 1994) (lap belt), cert. denied, 516 U.S. 811 (1995); Boyle v. Chrysler
Corp., 501 N.W.2d 865 (Wis. Ct. App. 1993) (airbag).

15U.S.C. § 1391(2). At the time the 1988 Excel was manufactured, motor vehicle safety standards were developed
and issued by the Secretary of Transportation. See 15 U.S.C. § 1392(a). The authority to promulgate standards has since
been delegated by the Secretary to the Administrator of the National Highway Traffic Safety Administration (NHTSA).
See 49 C.F.R. § 1.50(a).

See SW.2dat_ .
215 U.S.C. § 1392(d).
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The Court concludes that the Alvarados’ common-law claims do not “establish, or . . . continue in
effect” a “safety standard,”” but decisions of the United States Supreme Court indicate otherwise.

In Cipollone, six members of the United States Supreme Court agreed that the terms
“requirement or prohibition” in the Public Health Cigarette Smoking Act of 1969 included
common-law claims.” The Court reasoned that the phrase “‘requirement or prohibition’ sweeps
broadly and suggests no distinction between positive enactments and common law.”’® The Court
observed that state regulation can be as effectively exerted through an award of damages as through
some form of preventive relief.”” “‘The obligation to pay compensation can be, indeed is designed
to be, a potent method of governing conduct and controlling policy.”””

A majority of the United States Supreme Court reasoned in Cipollone that common-law
damage actions are premised on the existence of a legal duty and that such actions impose
“requirements or prohibitions.”” The Court explained that “it is the essence of the common law to
enforce duties that are either affirmative requirements or negative prohibitions.”™ A plurality of the
Court continued, “[t]he central inquiry in each case is straightforward: we ask whether the legal duty
that is the predicate of the common-law damages action constitutes a ‘requirement or prohibition
based on smoking and health . . . imposed under State law with respect to . . . advertising or

promotion.”®!

BId;see _ SW.2dat

15 U.S.C. §§ 1331-1340.

505 U.S. at 521.

" Id.

"Id.

"8 Id. (quoting San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 247 (1959)).
" Id. at 522.

% 1d. (emphasis added).

8 1d. at 523; see also American Tobacco Co. v. Grinnell, 951 S.W .2d 420, 439 (Tex. 1997) (following Cipollone and
holding that post-1969 common-law claims regarding failure to warn were preempted).

15



In negligence and products liability claims alleging uncrashworthiness, the basic premise of
the cause of action is that there has been a breach of a duty to meet some minimum standard of
safety. Thus, state law would impose a “safety standard” that is “not identical” to a federal safety
standard under the Safety Act if liability attached as a result of the failure to include equipment that
federal law permitted the manufacturer to omit.

In an analogous case, the United States Supreme Court held in CSX Transportation, Inc. v.
Easterwood® that a common-law negligence cause of action alleging excessive speed of a train was
a “more stringent law, rule, regulation, order, or standard” than a federal safety regulation “covering”
the maximum speed of trains under the Federal Railroad Safety Act of 1970.* The Supreme Court
concluded that legal duties imposed by the common law fell within the scope of the broad terms
“law, rule, regulation, order, or standard.”® The Supreme Court similarly held in International
Paper Co. v. Oulette that state common-law nuisance claims against an out-of-state source of
pollution were preempted by water discharge standards under the Clean Water Act.*

The decision in CSX also undercuts this Court’s conclusion that since the safety standards
under the Safety Act are “minimum” standards,*® the common law may impose liability for failure
to include lap belts. The claimants in CSX contended that, because the federal regulations set
maximum allowable speeds for trains, the common law could nevertheless impose liability when a

train was traveling at less than the maximum rate if a common-law duty to operate the train at a

moderate and safe rate of speed was breached. The United States Supreme Court rejected this

82507 U.S. 658, 662 n.2 (1993).
845 U.S.C. § 434 (1988 and Supp. II).
8507 U.S. at 675.

85479 U.S. 481, 496 (1987); see also Gracia v. Volvo Europa Truck, N.V., 112 F.3d 291 (7" Cir.) (holding that safety
standard promulgated under the Safety Act that addressed windshields preempted common-law claims), cert. denied,
118 S. Ct. 697 (1997). But cf. Moore v. Brunswick Bowling & Billiards Corp., 889 S.W.2d 246, 250 (Tex. 1994)
(common-law claim for defective design of product was not a “law or regulation” within the meaning of the Federal Boat
Safety Act).

815 U.S.C. § 1391(2).
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argument, observing that the regulations governing the maximum speed of trains “reveal that the
limits were adopted only after the hazards posed by the track conditions were taken into account.”’
The Court admonished that state regulation of the speed of trains through damage suits was
foreclosed by federal regulations that permitted trains to travel up to certain speeds:

Understood in the context of the overall structure of the regulations, the speed limits

must be read as not only establishing a ceiling, but also precluding addltlonal state

regulation of the sort that respondent seeks to impose on petitioner.*®

The regulatory scheme governing seat belts is similar to the regulation of the speed of trains
in CSX. In adopting safety standards pursuant to the Safety Act, the Secretary of Transportation
considered various alternatives for restraining passengers in a crash. Asin CSX, the safety standards
preclude additional state regulation by means of common-law claims.

The Court’s decision today is also at odds with two of our recent decisions, Worthy v.
Collagen, Corp.* and Continental Airlines v. Kiefer.”* Only four months ago, we unanimously held
in Worthy that a federal statute’s express preemption clause foreclosed common-law damage claims.
The statute under scrutiny in Worthy provided:

[N]o State or political subdivision of a State may establish or continue in effect with

respect to a device intended for human use any requirement--(1) which is different

from, or in addition to, any requirement applicable under this chapter to the device,

and (2) which relates to the safety or effectiveness of the device or to any other

matter included in a requirement applicable to the device under this chapter.”

We likewise recognized in Continental Airlines v. Kiefer that a suit brought by private parties

constitutes enforcement of state law.”> The Court makes no effort to distinguish these decisions and

would be hard-pressed to do so. In both of those cases, we followed decisions of the United States

%507 U.S. at 674.

% Id.

¥  SW.2d __ (Tex. 1998).
2920 S.W.2d 274 (Tex. 1996).
121 U.S.C. § 360k(a) (1997).

%2920 S.W.2d 274, 281 (Tex. 1996) (citing American Airlines, Inc. v. Wolens, 513 U.S. 219 (1995)).
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Supreme Court and equated a “requirement” with common-law damage claims under state law. It
is difficult to see how a “safety standard” imposed by the common law is any different from a
“requirement” imposed by the common law.
Accordingly, the express preemption clause of the Safety Act would expressly preempt the
Alvarados’ claims. However, the savings clause must also be considered.
B

The savings clause speaks directly to common-law claims. At the time the Excel was
manufactured, the Safety Act provided: “Compliance with any Federal motor vehicle safety standard
issued under this subchapter does not exempt any person from any liability under common law.™”
(Non-substantive revisions were made when the statute was recodified.”) At first blush, this would
appear to save all common-law claims. This Court’s task, however, is not to focus on “‘a single
sentence . . . but [to] look to the provisions of the whole law.””

The United States Supreme Court has given us guidance regarding the meaning and effect
of savings clauses. In Morales v. Trans World Airlines, Inc., the Supreme Court held that a general
savings clause “cannot be allowed to supersede the specific substantive preemption provision.”
Accordingly, Morales held that, notwithstanding a savings clause, an express preemption provision
precluded the States from prohibiting allegedly deceptive advertising of airline fares through

enforcement of consumer protection statutes.”’” The federal statute under scrutiny expressly

preempted the States from

%15 U.S.C. § 1397(k).
% See 49 U.S.C. § 30103(e) (1997).

% Gade v. National Solid Wastes Management Ass’n, 505 U.S. 88, 99 (1992) (quoting Pilot Life Ins. Co. v. Dedeaux,
481 U.S. 41, 51 (1987) (internal quotation marks and citations omitted)).

%504 U.S. 374, 385 (1992).
7 Id. at 391.
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enact[ing] or enforc[ing] any law, rule, regulation, standard, or other provision
having the force and effect of law relating to rates, routes, or services of any air
carrier.”

The savings clause provided:
Nothing . . . in this chapter shall in any way abridge or alter the remedies now

existing at common-law or by statute, but the provisions of this chapter are in
addition to such remedies.”

In Morales,'™

the Supreme Court quoted from International Paper Co., which said: “we do
not believe Congress intended to undermine this carefully drawn statute through a general saving
clause.”'®" Morales and International Paper cast considerable doubt on this Court’s conclusion that
the savings clause in the Safety Act preserves common-law claims when a federal safety standard
addresses the very aspect of the vehicle’s performance that is allegedly deficient.

However, in dicta in Cipollone, the United States Supreme Court did indicate that a savings
clause could save common-law claims from the reach of an express preemption clause. The Court
pointed to the Comprehensive Smokeless Tobacco Health Education Act of 1986, which

(113

prohibited the States from imposing a “‘statement relating to the use of smokeless tobacco products
and health.””'” The Supreme Court concluded that there was no general, inherent conflict between

federal preemption of state warning requirements and the preservation of common-law damage

%49 U.S.C. § 1305(a)(1) (1978) (current version at 49 U.S.C. § 41713 (1998)).
% Id. § 1506 (1978) (current version at 49 U.S.C. § 40120 (1998)).

190504 U.S. at 385.

101479 U.S. 481, 494 (1987).

1215 U.S.C. §§ 4401-4408 (1986).

19505 U.S. at 518 (quoting 15 U.S.C. § 4406).
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claims under the savings clause.'” The savings clause in the Comprehensive Smokeless Tobacco
Health Education Act is similar to the one at issue here.'”

This Court does not discuss Morales, International Paper, or the tension between those
decisions and the dicta in Cipollone. Instead, the Court declares that “[i]n [its] view, the savings
clause would be rendered virtually meaningless if it did not preserve claims such as the
Alvarados’.”'” That statement reflects the shallowness of the Court’s reasoning. The safety
standards would not preempt a manufacturing defect claim. And it would seem that if an airbag that
otherwise complied with the safety standards were to injure an infant when it deployed, the Safety
Act would not preempt a claim that the manufacturer should have provided a warning not to place
an infant in the front seat. These are just a few examples in which the savings clause would not be
“meaningless” even though the manufacturer complied with the applicable safety standard.

This Court also quotes congressional committee reports and statements of individual

members of Congress to support its view that the Safety Act does not preempt any common law

claims.'”” Of course, the United States Supreme Court has admonished that the “remarks of a single

104 Id.

19 The savings clause in the Smokeless Tobacco Act provides:
(¢) Effect on liability laws

Nothing in this chapter shall relieve any person from liability at common-law or under State
statutory law to any other person.

15 U.S.C. § 4406(c).
The savings clause of the Safety Act provides:
Continuation of common-law liability

(c) Compliance with any Federal motor vehicle safety standard issued under this
subchapter does not exempt any person from any liability under common-law.

15 U.S.C. § 1397(k).
06 Sswaodat .

17 See id. at .
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legislator, even the sponsor, are not controlling in analyzing legislative history”'® and that “reliance
on the legislative history to support [an] interpretation of [a statute] shows just how treacherous that
task can be.”'” It is “hazardous at best.”''® Moreover, statements by congressional staffers and
individual members of Congress that were made when the savings clause of Safety Act was
considered are not clear. The Senate Committee Report said that the Safety Act would “not
necessarily” preempt common-law claims:

At the same time, the committee believes that the States should be free to adopt

standards identical to the Federal standards . . . so that the States may play a

significant role in the vehicle safety field . . . . [T]he federal minimum safety

standards need not be interpreted as restricting State common-law standards of care.

Compliance with such standards would thus not necessarily shield any person from

product liability at common-law.'"
The Report from the House was more direct:

Itis intended, and this subsection specifically establishes, that compliance with safety

standards is not to be a defense or otherwise to affect the rights of parties under

common-law particularly those relating to warranty, contract, and tort liability.'"

When these congressional reports were prepared, no court in the country had recognized
crashworthiness claims. Because of this fact, the First Circuit concluded in Wood v. General Motors
Corp. that Congress did not intend for the savings clause in the Safety Act to save crashworthiness
claims.'® The Wood opinion pointed to Evans v. General Motors Corp.,'* decided the same year

that the Safety Act was passed, which held that a plaintiff failed to state a cause of action by alleging

that a car was uncrashworthy. At least one other court has disagreed with the analysis in Wood,

18 Chrysler Corp. v. Brown, 441 U.S. 281, 311 (1979).

109 ]d.

"0 Board of Ed. v. Mergens, 496 U.S. 226, 242 (1990).

'S Rep. No. 89-1301, at 12 (1966), reprinted in 1966 U.S.C.C.A.N. 2709, 2720.
"2H. R. Rep. No. 89-1776, at 24 (1966).

3 See Wood v. General Motors Corp., 865 F.2d 395, 403-406 (1% Cir. 1988), cert. denied, 494 U.S. 1065 (1990).

14359 F.2d 822 (7" Cir.), cert. denied, 385 U.S. 836 (1966). (Eleven years later, the Seventh Circuit overruled this
case. Huff'v. White Motor Corp., 565 F.2d 104 (7th Cir. 1977).)
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concluding in Taylor v. General Motors Corp.,'” that the seminal decision of Larsen v. General
Motors Corp.,""® which in 1968 recognized a crashworthiness claim, was foreshadowed by “scholarly
commentary.” The Eighth Circuit nevertheless held in Taylor that uncrashworthinesss claims in an
airbag case were impliedly preempted.'"’

Irrespective of whether Congress was cognizant of potential common-law crashworthiness
claims when it originally enacted the Safety Act, there has now been more than two decades of
crashworthiness litigation. Congress certainly was aware of such claims when, in 1991, it amended
the Safety Act and mandated airbags combined with lap and shoulder belts for the two front seats
in all new automobiles.''® Those amendments indicate that Congress intended to preempt no-airbag
claims.

The 1991 amendments said: “Nothing in this section or in the amendments made under this
section to Federal Motor Vehicle Safety Standard 208 shall be construed by any person or court as
indicating an intention by Congress to affect, change, or modify in any way the liability, if any, of
a motor vehicle manufacturer under applicable law relative to vehicles with or without inflatable
restraints.”'® Congress intended to leave “applicable law” unaffected, and in 1991, the Safety Act
had been construed by the overwhelming weight of authority as preempting no-airbag claims.
Virtually all state and federal appellate courts and the vast majority of federal district courts had held
that no-airbag claims were preempted.' Only three decisions issued prior to 1991 had concluded

that no-airbag claims were not preempted. One was a decision of an intermediate state appellate

115875 F.2d 816, 825 (11" Cir. 1989), cert. denied, 494 U.S. 1065 (1990).
16391 F.2d 495 (8" Cir. 1968).

17 See 875 F.2d at 827.

8 See 49 U.S.C. § 30127(f)(2).

"9 pub. L. No. 102-240, § 2508(d), 105 Stat. 1914, 2086 (1991) (codified with some differences in language at 49
U.S.C. § 30127(f)(2)).

0 5ee  S.W.2dat__ n.7; see also cases cited in Cellucci, 706 A.2d at 812-13 n.4 and Cooper, 702 So. 2d at 433.
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court, and the two others were decisions of federal district courts.'”' By contrast, four federal circuit
courts, numerous federal district courts, and many state courts had ruled otherwise.'** It was only
after the Supreme Court’s decision in Cipollone that a few appellate courts began to conclude that
there was no preemption.'> But as will be discussed below, the Supreme Court has more recently
explained that Cipollone has been mis-read by some courts.

In rejecting preemption, this Court discusses the 1991 amendments to the Safety Act and the
intent of Congress expressed therein that the amendments did not change applicable law. The Court
refers to Larsen v. General Motors Corp.,'** Shipp v. General Motors Corp.,'”* and Sours v. General
Motors Corp.," all decided prior to the 1991 amendments, as authority for the proposition that
claims were not preempted.'”” Although those decisions indicate that state common-law causes of
action did not incorporate the safety standards under the Safety Act as the applicable standard of

care, none of these decisions addressed federal preemption. A fourth case cited by the Court, Ellis

12 See Gingold v. Audi-NSU-Auto Union, 567 A.2d 312 (Pa. Super. Ct. 1989); Garrett v. Ford Motor Co., 684 F.
Supp. 407 (D. Md. 1987), rev’d sub nom. Kitts v. General Motors Corp., 875 F.2d 787 (10™ Cir. 1989); Murphy v.
Nissan Motor Corp., 650 F. Supp. 922 (E.D.N.Y. 1987).

12 See Pokorny v. Ford Motor Co., 902 F.2d 1116 (3d Cir. 1990) (airbag); Kitts v. General Motors Corp., 875 F.2d
787 (10™ Cir. 1989) (airbag); Taylor v. General Motors Corp., 875 F.2d 816 (11" Cir. 1989) (airbag), cert. denied, 494
U.S. 1065 (1990); Wood v. General Motors Corp., 865 F.2d 395 (1™ Cir. 1988) (airbag), cert. denied, 494 U.S. 1065
(1990); see, e.g., Wickstrom v. Maplewood Toyota, Inc., 416 N.W.2d 838 (Minn. Ct. App. 1987) (airbag); Gardner v.
Honda Motor Co., Ltd., 536 N.Y.S.2d 303 (N.Y. App. Div. 1988) (airbag); see also cases cited in Cellucci, 706 A.2d
at 812-13 n.4 and Cooper, 702 So. 2d at 433.

1B See, e.g., Doyle v. Volkswagenwerk Aktiengelellschaft, 114 F.3d 1134 (11" Cir. 1997) (lap belt), cert. denied, 118
S. Ct. 1300 (1998); Munroe v. Galati, 938 P.2d 1114 (Ariz. 1997) (airbag); Hernandez-Gomez v. Leonardo, 917 P.2d
238 (Ariz. 1996) (lap belt); Ketchum v. Hyundai Motor Co., 57 Cal. Rptr. 2d 595 (Ct. App. 1996) (lap belt); Hyundai
Motor Co. v. Phillip, 639 So. 2d 1064 (Fla. Dist. Ct. App. 1994); Wilson v. Pleasant, 660 N.E.2d 327 (Ind. 1995)
(airbag); Loulos v. Dick Smith Ford, Inc., 882 S.W.2d 149 (Mo. Ct. App. 1994) (airbag); Tebbetts v. Ford Motor Co.,
665 A.2d 345 (N.H. 1995) (airbag); Drattel v. Toyota Motor Corp., 662 N.Y.S.2d 535 (N.Y. App. Div. 1997) (airbag);
Minton v. Honda of Am. Mfg., Inc., 684 N.E.2d 648 (Ohio 1997) (airbag); Nelson v. Ford Motor Co., 670 N.E.2d 307
(Ohio Ct. App. 1995) (airbag); see also Cooper, 702 So. 2d at 436 (discussing cases decided after Cipollone and why
they were incorrectly decided).

124391 F.2d 495, 506 (8" Cir. 1968).
125750 F.2d 418, 421 (5" Cir. 1985).
126 717 F.2d 1511, 1517 (6" Cir. 1983).

2 See  SW.2dat
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v. K-Lan Co., had nothing whatsoever to do with the Safety Act and did not consider the question
of federal preemption.'*

In light of the history of the Safety Act and its express preemption provision, I agree with
most courts that have addressed the issue and would hold that no-lap-belt claims are expressly
preempted.'” The Safety Act savings clause does not save common-law claims that directly conflict

with options granted by federal safety standards."’

A general savings clause should not be read to
undermine federal policy embodied in a statutory scheme."’! Federal regulations give manufacturers
several, although limited, options. Lap belts are but one option for restraining passengers, and the
regulations authorize a manufacturer not to include lap belts if one of the other specified options is
chosen. Preemption arises because common-law liability for failing to choose one restraint system
over another establishes a higher standard than the federal regulations, contrary to the express intent
and purposes of the federal regulatory scheme.

A decision that there is express preemption ordinarily would obviate the need to consider the
question of implied preemption. However, the United States Supreme Court has not resolved the
conflict among the decisions in this area. Therefore, like the Arizona supreme court in Hernandez-

Gomez v. Leonardo, 1 take the “jurisprudentially safer course” of proceeding with an implied

preemption analysis.'*

128 695 F.2d 157, 161 (5" Cir. 1983) (discussing the Special Packaging of Household Substances for Protection of
Children Act).

19 See, e.g., Zimmerman v. Volkswagen of Am., Inc., 920 P.2d 67 (Idaho 1996) (lap belt); Schlotz v. Hyundai Motor
Co., 557 N.W.2d 613 (Minn. Ct. App. 1997) (lap belt); Miranda v. Fridman, 647 A.2d 167 (N.J. Super. Ct. App. Div.
1994) (lap belt); Dykema v. Volkswagenwork AG, 525 N.W.2d 754 (Wis. Ct. App. 1994) (lap belt); see also Harris v.
Ford Motor Co., 110 F.3d 1410 (9™ Cir. 1997) (airbag); Martinez v. Ford Motor Co., 568 N.W.2d 396 (Mich. Ct. App.
1997) (airbag); Wickstrom v. Maplewood Toyota, Inc., 416 N.W.2d 838 (Minn. Ct. App. 1987) (airbag); Panarites v.
Williams, 629 N.Y.S.2d 359 (N.Y. App. Div. 1995) (airbag); Gardner v. Honda Motor Co., Ltd., 536 N.Y.S.2d 303
(N.Y. App. Div. 1988) (airbag); Boyle v. Chrysler Corp., 501 N.W.2d 865 (Wis. Ct. App. 1993) (airbag).

130 See, e.g., Pokorny v. Ford Motor Co., 902 F.2d 1116, 1125 (3d Cir. ), cert. denied, 498 U.S. 853 (1990); Wood
v. General Motors Corp., 865 F.2d 395,413-14 (1% Cir. 1988), cert. denied, 494 U.S. 1065 (1990); Cellucci v. General
Motors Corp., 706 A.2d 806, 811 (Pa. 1998).

131 See, e.g., Zimmerman, 920 P.2d at 72.
132917 P.2d 238, 243 (Ariz. 1996); see also Wilson v. Pleasant, 660 N.E.2d 327, 336-37 (Ind. 1995).
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Prior to the Cipollone decision in 1992, the overwhelming number of courts confronted with
no-lap-belt or no-airbag claims had held that such claims were impliedly preempted.'** It was only
after the Cipollone decision that some state courts and one federal circuit court held to the
contrary.”** Those courts concluded that the express preemption provision and the savings clause
in the Safety Act precluded any consideration of implied preemption.*> We now know, after the
Supreme Court issued Myrick and explained its decision in Cipollone, that Cipollone “[a]t
best . . . supports an inference that an express pre-emption clause forecloses implied pre-emption;

99136

it does not establish a rule. Thus, even if a court were to conclude that there is no express

preemption, resolution of the scope of an express preemption clause does not end the inquiry.

Conflict preemption may still exist when it is “‘impossible for a private party to comply with both

999137

(113

state and federal requirements, or when state law “‘stands as an obstacle to the accomplishment

and execution of the full purposes and objectives of Congress.””’**
I agree with this Court that it is not impossible for Hyundai to comply both with federal law

and with a state common-law duty to include lap belts. The regulations promulgated under the

13 See, e.g., Pokorny v. Ford Motor Co., 902 F.2d 1116 (3d Cir.) (airbag), cert. denied, 498 U.S. 853 (1990); Kitts
v. General Motors Corp., 875 F.2d 787 (10" Cir. 1989) (airbag); Taylor v. General Motors Corp., 875 F.2d 816 (11"
Cir. 1989) (airbag), cert. denied, 494 U.S. 1065 (1990); Wood v. General Motors Corp., 865 F.2d 395 (1* Cir. 1988)
(airbag), cert. denied, 494 U.S. 1065 (1990); see also cases cited in Cellucci, 706 A.2d at 812-13 n.4, and Cooper, 702
So0.2d at 433.

134 See, e.g., Doyle v. Volkswagenwerk Aktiengelellschaft, 114 F.3d 1134 (11" Cir. 1997) (lap belt), cert. denied, 118
S. Ct. 1300 (1998); Munroe v. Galati, 938 P.2d 1114 (Ariz. 1997) (airbag); Hernandez-Gomez v. Leonardo, 917 P.2d
238 (Ariz. 1996) (lap belt); Ketchum v. Hyundai Motor Co., 57 Cal. Rptr. 2d 595 (Ct. App. 1996) (lap belt); Hyundai
Motor Co. v. Phillip, 639 So. 2d 1064 (Fla. Dist. Ct. App. 1994); Wilson v. Pleasant, 660 N.E.2d 327 (Ind. 1995)
(airbag); Loulos v. Dick Smith Ford, Inc., 882 S.W.2d 149 (Mo. Ct. App. 1994) (airbag); Tebbetts v. Ford Motor Co.,
665 A.2d 345 (N.H. 1995) (airbag); Drattel v. Toyota Motor Corp., 662 N.Y.S.2d 535 (N.Y. App. Div. 1997) (airbag);
Minton v. Honda of Am. Mfg., Inc., 684 N.E.2d 648 (Ohio 1997) (airbag); Nelson v. Ford Motor Co., 670 N.E.2d 307
(Ohio Ct. App. 1995) (airbag).

135 See, e.g., Loulos, 882 S.W .2d at 152.

B¢ Myrick, 514 U.S. at 289.

Y7 1d. at 287 (quoting English, 496 U.S. at 79).

8 1d. (quoting Hines v. Davidowitz, 312 U.S. 52, 67 (1941)).
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Safety Act did not prohibit Hyundai from installing lap belts. The safety standards themselves
specify that lap belts combined with shoulder belts may be used to meet certain requirements."*” Nor
is it “impossible” for Hyundai to comply with federal law and at the same time to respond in
damages for breach of common-law duties.

I take issue with this Court’s conclusion that the imposition of damages based on common-
law tort liability for failing to do more than the federal safety standards require would not ““stand|[]
as an obstacle to the accomplishment and execution of the full purposes and objectives’” of the
Safety Act.'*” There is no difference between a state statute that requires all restraint systems to have
a lap belt and a state common-law standard of conduct that exacts liability for failing to include a
lap belt. Both impose higher safety standards than the federal scheme. I now turn to a closer
analysis of the particulars of that federal scheme.

A

One of the arguments advanced by the Alvarados and accepted by the Court is superficially
compelling. It is that common-law damage claims are consistent with one of the purposes of the
Safety Act, which is “to reduce traffic accidents and deaths and injuries to persons resulting from
traffic accidents.”'*' The establishment or continuation of common-law liability for design defects
and negligence would advance that goal. Common-law liability may spur the automotive industry
to develop safer designs.

In response to this argument, some courts have noted that safety is not the sole purpose of

the Act.'* The Safety Act does not mandate all higher safety standards at any cost, but only those

13949 C.F.R. § 571.208, S4.1.2.3.
Y0 Myrick, 514 U.S. at 281 (quoting Hines v. Davidowitz, 312 U.S. 52, 67 (1941)).
“15U.S.C. § 1381.

192 See, e.g., Harris v. Ford Motor Co., 110 F.3d 1410, 1412 n.3 (9" Cir. 1997).
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safety standards determined by the Secretary of Transportation to be “reasonable, practicable and
appropriate.”* There must be a balancing.

Nevertheless, the United States Supreme Court has explained that focusing on only the
respective purposes of the federal and state laws is not the proper framework for analyzing
preemption. It is not enough to say that the purposes and goals of federal and state law are the
same.'** Indeed, “focus on ‘whether the purposes of the two laws are parallel or divergent’ tends to
‘obscure more than aid’ in determining whether state law is preempted by federal law.”'*
Preemption analysis should turn not on whether federal and state law “‘are aimed at distinct and

299

different evils”” but on whether they “‘operate upon the same object.””'*® When the Safety Act and
the regulations that are promulgated under it are studied, the conclusion that no-lap-belt claims
“operate upon the same object” as the federal safety standards that govern occupant restraint systems
is compelling. It is apparent that 1) Congress and the Secretary of Transportation carefully weighed
competing interests in promulgating safety standards for occupant restraint systems, 2) a two-point
system such as the one at issue in this case was studied and authorized in the rule promulgating the
safety standards, and 3) specific but limited options, including a system without a lap belt, were
given for restraint systems and States are not permitted to further restrict those options.
B
Not only do no-lap-belt claims operate on the same object as the federal safety standards, but

they also conflict with those standards. The clash with the Safety Act arises because liability for

failing to furnish a lap belt penalizes a manufacturer for choosing an option that is expressly granted

315 U.S.C. § 1392()(3); see also Harris, 110 F.3d at 1412 n.3.

144 See Gade v. National Solid Waste Management Ass’n, 505 U.S. 88, 103 (1992); International Paper Co. v.
Ouellette, 479 U.S. 481, 494 (1987).

5 Gade, 505 U.S. at 106 (quoting Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 141-42 (1963)).

146 Id. (quoting Napier v. Atlantic Coast Line R.R. Co., 272 U.S. 605, 612 (1926)).
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under the federal scheme of regulation.'*’

Allowing no-lap-belt claims to proceed would undercut
the federal statutory grant of authority to the Secretary, who is to balance the safety of one system
against the safety of another while also taking into account other factors, including public acceptance

t.'*®  The Ninth Circuit in Harris v. Ford Motor Co. correctly observed that the Secretary

and cos
considered increased safety from airbags as well as their cost in declining to mandate airbags.'*’

Rather than mandate or prohibit a particular belt assembly or airbags, the Secretary gave
manufacturers options, within prescribed limits, of how to configure their restraint systems as long
as certain performance requirements were met. Federal law expressly allowed the choice to be made
among imperfect systems, recognizing that any one system cannot prevent all injuries. The Secretary
could have mandated lap belts but did not. The balance was to be struck by the Secretary, not the
States through courts and juries. In the context of the airbag litigation, a “judgment for [the
claimant] would have an effect . . . identical to a state statute or regulation requiring airbags in all
vehicles.”"

The regulations permitted Hyundai to choose a seatbelt system that did not include a lap belt.
When Hyundai manufactured the Excel at issue in this case, which was July 12, 1988, Hyundai had
specific options under FMVSS 208 for restraining passengers in the front passenger seat, called the
“front outboard” position, where Mario Alvarado was sitting at the time of the accident. Some of
the options called for lap belts; some did not. (Throughout FMVSS 208, lap belts are called “Type

17 seatbelt assemblies, and the combination pelvic and upper torso restraints are called “Type 2”

assemblies. These terms are defined in 49 C.F.R. § 571.209, S3.)

147 See Lewis v. Brunswick Corp., 107 F.3d 1494, 1501-02 (11" Cir. 1997) (holding that common-law damage claim
conflicted with decision of Coast Guard under the Federal Boat Safety Act, 46 U.S.C. §§ 4301-4311, not to require
propeller guards on boat motors), cert. granted, 118 S. Ct. 439 (1998), and cert. dismissed per rule 46 (May 15, 1998).

18 See generally 15 U.S.C. § 1392(f); FMVSS, 49 Fed. Reg. 28962.

9110 F.3d 1410, 1412 n.3 (9" Cir. 1997); see also Cellucciv. General Motors Corp., 706 A.2d 806, 810 (Pa. 1998)
(quoting and following Harris).

50 Harris, 110 F.3d at 1412 n.3, 1415.
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Hyundai could have complied with one of three fairly detailed options: S4.1.2.1, S4.1.2.2,
or S4.1.2.3."" Or, under S4.5.3, Hyundai could furnish an automatic seatbelt assembly that met the
crash protection requirements under any one of the three options.'**> Under the first option (S4.1.2.1),
lap belts were not mandatory. The first option required a manufacturer either (1) to install a
completely passive restraint system that would meet specified performance crash requirements for
frontal, lateral, and rollover collisions or (2) to install lap belts or a combination of pelvic and upper
torso restraints in addition to the passive restraint that would meet frontal crash protection
requirements and other performance requirements but not the rollover crash protection

'3 The second option (S4.1.2.2) required passive protection plus lap belts and a

requirements.
seatbelt warning system. The performance requirements for this option included those for frontal
crashes but did not include performance requirements for rollovers.'”* The third option required
frontal crash protection through either a combination pelvic and upper torso restraint with a
nondetachable shoulder belt or a lap belt, plus a seatbelt warning system. It had no performance
requirements regarding rollovers.'* Finally, under S4.5.3, Hyundai could choose an automatic belt
system with a specified warning system that met the performance requirements of any one of the
three more specific options.

Each of the three specific options referred to the frontal crash requirements in S5.1, which
in turn specified not only detailed testing criteria but also incorporated the injury criteria in certain

sections of S6."°° Hyundai asserts that it chose to furnish a passive restraint system under S.4.5.3 and

to meet the performance requirements of option two.

149 C.F.R. § 571.208.
152 Id.

'1d. §571.208, S4.1.2.1.
% 1d. §571.208, S4.1.2.2.
31d. § 571.208, S4.1.2.3.
156 1d.§ 571.208, S5.1.
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The Alvarados contend that because there was no performance standard applicable to
rollovers under option two, their common-law claims are not “applicable to the same aspect of
performance” as FVMSS 208 within the meaning of the Safety Act."”” This Court seems to agree.'™
That conclusion is untenable. Each of the options that was available to Hyundai addressed ““crash
protection requirements.” Unlike the claim in Freightliner Corp. v. Myrick,' in which there were
no regulations in effect under the Safety Act regarding stopping distances or vehicle stability for
trucks or trailers, the regulations at issue here address the crashworthiness of passenger restraint
systems in detail, including rollovers. Hyundai was expressly permitted by the regulations under
FMVSS 208 to choose an option that did not include lap belts and that did not require compliance
with rollover performance requirements, but Hyundai had to meet other “crash protection

99160

requirements. The regulations provided detailed standards addressing the extent to which

restraint systems must restrain. The common-law claims are “applicable to the same aspect of
performance.”"®!

Other courts that have addressed this question have reached differing conclusions. The
Supreme Court of Idaho held in Zimmerman v. Volkswagen of America, Inc. that the regulation
directly addressed performance requirements to protect vehicle occupants during crashes and that
a no-lap-belt claim is preempted,'** while the Supreme Court of Arizona held in Hernandez-Gomez

v. Leonardo that there was no implied preemption in a rollover/lap belt case because the option

chosen by the manufacturer did not relate to rollovers, only to frontal crashes.'® In light of the

5715 U.S.C. § 1392(d).

8 See  SW.2dat .

19514 U.S. at 285-86.

10 See 49 C.F.R. § 571.208.

16115 U.S.C. § 1392(d).

12920 P.2d 67, 70-71 (Idaho 1996).
163917 P.2d 238, 246 (Ariz. 1996).
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express and detailed provisions of the regulations that directly address crash protection, Zimmerman
is the better-reasoned decision.

One final issue that should be put to rest is whether the regulations authorized two-point
restraint systems. While it is true that the regulations do not use the words “two-point restraint,” the
Secretary of Transportation approved the use of such a system, even though the Secretary expressly
recognized that two-point restraints might be less effective than other systems in preventing ejection
in rollovers.'** The restraint system used by Hyundai was the same as the one used by Volkswagen,
and that system was evaluated over the years by the Secretary in the process of promulgating safety

166 and later

standards.'® The Secretary noted that “two passive restraint systems” appeared workable
that VW’s shoulder and knee bolster system was “a proven means of meeting a passive restraint
requirement.”'®” In 1974, Volkswagen sought specific approval of its two-point system, and, as the
Alvarados concede, the National Highway Traffic Safety Administration ruled that specific
authorization was unnecessary because FMVSS 208 “already permits use of a passive belt
system.”'® The passive restraint system used by Hyundai was permitted as an option under the

federal regulations as long as it met the performance requirements specified in one of the three

options under FMVSS 208.'%

164 See, e.g., FMVSS, 49 Fed. Reg. 28962, 28985.

165 See, e.g., FMVSS, 49 Fed. Reg. at 28965. The Secretary observed:
One design takes advantage of the opportunity for the manufacturer to include, on a strictly voluntary
basis, an ignition interlock. The belt in that design detaches from the door, but must be reattached
before the car can be started the next time. This type of automatic belt (2-point belt with knee bolster)
has been installed in more than 390,000 Volkswagen (VW) Rabbits over an eight- year period
beginning in 1975. It was also installed on a small number of 1978-79 General Motors (GM)
Chevettes. It is still available as an option on Rabbits.

166 EMVSS, 41 Fed. Reg. 24070, 24070 n.2, 24072.

' FMVSS, 42 Fed. Reg. 34295.

18 39 Fed. Reg. 3834.

169 See 49 C.F.R § 571.208, S4.5.3.
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A common-law duty to provide lap belts under a negligence or strict liability theory is a
safety standard that is “not identical” to FMVSS 208. The Alvarados’ common-law claims directly
conflict with the federal regulatory scheme and thus are preempted if Hyundai satisfied the
requirements of S4.5.3.

% ok ok ok ok

Federal law preempts the Alvarados’ no-lap-belt claims. Accordingly, I dissent.

Priscilla R. Owen
Justice

OPINION DELIVERED: June 5, 1998
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