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JUSTICE HECHT, concurring in the judgment.

The Court holds that partners in a law firm have no common-law liability for expelling one
of their number for accusing another of unethical conduct. The dissent argues that partners in a law
firm are liable for such conduct. Both views are unqualified; neither concedes or even considers
whether “always” and “never” are separated by any distance. I think they must be. The Court’s
position is directly contrary to that of some of the leading scholars on the subject who have appeared
here as amici curiae. The Court finds amici’s arguments “not without some force”, but rejects them
completely. Ante at . 1 do not believe amici’s arguments can be rejected out of hand. The
dissent, on the other hand, refuses even to acknowledge the serious impracticalities involved in
maintaining the trust necessary between partners when one has accused another of unethical conduct.
In the dissent’s view, partners who would expel another for such accusations must simply either get
over it or respond in damages. The dissent’s view blinks reality.

The issue is not well developed; in fact, to our knowledge we are the first court to address
it. It seems to me there must be some circumstances when expulsion for reporting an ethical
violation is culpable and other circumstances when it is not. I have trouble justifying a 500-partner

firm’s expulsion of a partner for reporting overbilling of a client that saves the firm not only from



ethical complaints but from liability to the client. But I cannot see how a five-partner firm can
legitimately survive one partner’s accusations that another is unethical. Between two such extreme
examples I see a lot of ground.

This case does not force a choice between diametrically opposite views. Here, the report of
unethical conduct, though made in good faith, was incorrect. That fact is significant to me because
I think a law firm can always expel a partner for bad judgment, whether it relates to the
representation of clients or the relationships with other partners, and whether it is in good faith. I
would hold that Butler & Binion did not breach its fiduciary duty by expelling Colette Bohatch
because she made a good-faith but nevertheless extremely serious charge against a senior partner that
threatened the firm’s relationship with an important client, her charge proved groundless, and her
relationship with her partners was destroyed in the process. I cannot, however, extrapolate from this
case, as the Court does, that no law firm can ever be liable for expelling a partner for reporting
unethical conduct. Accordingly, I concur only in the Court’s judgment.

I

I'would ordinarily leave the recitation of relevant facts to the Court’s opinion and not reiterate
them in a separate opinion. But the fine points in this case are important to me, and rather than point
out my differences with the Court, it is more convenient simply to say what I think the facts are. The
evidence must, of course, be reviewed in light of the verdict and judgment favorable to Bohatch,
although the reader should keep in mind that in many instances, the facts are disputed.

John McDonald, an attorney licensed to practice in the District of Columbia and managing
partner of the Washington, D.C. office of Butler & Binion, a Houston-based law firm, hired Colette
Bohatch, also a D.C. lawyer, as a senior associate in January 1986. The firm’s Washington office
had only one other lawyer — Richard Powers, also a partner in the firm — and represented
essentially one client — Pennzoil — before the Federal Energy Regulatory Commission. Bohatch,
who had been deputy assistant general counsel of the FERC when she left to join Butler & Binion,

worked for McDonald and Powers on Pennzoil matters.



In January 1989, Bohatch was made a partner in the firm on McDonald’s recommendation,
and as a partner she began receiving internal firm reports showing the number of hours each attorney
worked, billed, and collected for. Reviewing these reports, Bohatch questioned how McDonald
could bill as many hours as he reported, given her personal observations of his work habits. She and
Powers discussed the subject on several occasions and even went so far as to look through
McDonald’s daily time diary surreptitiously and make a copy of it.

Bohatch never saw the bills to Pennzoil, which McDonald prepared and sent, so she did not
know what fees Pennzoil was actually charged, or even what Butler & Binion’s fee arrangement was
with Pennzoil. Nevertheless, from monthly internal reports consistently showing that McDonald
billed far more hours than she saw him working, Bohatch concluded that McDonald was overbilling
Pennzoil. Convinced that she was obliged by the District of Columbia Code of Professional
Responsibility governing lawyer conduct to report her concerns to the firm’s management, she
discussed them with Butler & Binion’s managing partner, Louis Paine, on July 15, 1990. Paine
assured her that he would look into the matter.

Bohatch told Powers of her meeting with Paine, and Powers told McDonald. The next day,
McDonald informed Bohatch that Pennzoil was dissatisfied with her work. Bohatch feared that
McDonald was retaliating against her, and in fact, from that point forward neither McDonallso
insinuated to other partners that Bohatch had complained of him because Pennzoil found her work
unacceptable, even though Bohatch had contacted Paine before she was aware of any criticism of
her work.

Bohatch called Paine to tell him of McDonald’s retaliation, and Paine assured her that he was
still investigating. Paine reviewed the firm’s bills to Pennzoil and found that in all but one instance
fewer hours were billed than were shown on internal computer printouts as having been worked.
However, since the printouts merely reflected the time reported by attorneys, and Bohatch was
claiming that McDonald reported more time than he actually worked, Paine determined that Pennzoil

must be told of Bohatch’s assertions so that it could itself evaluate the amounts charged.



Robert Burns, a member of Butler & Binion’s management committee, told John Chapman,
the Pennzoil in-house attorney who dealt most directly with Butler & Binion’s Washington office,
of Bohatch’s assertions and asked him to review the firm’s bills. Chapman confirmed to Burns that
he had complained to McDonald several months earlier about the quality of Bohatch’s work, and
Burns intimated that Bohatch’s assertions might have been in response to such complaints.
Chapman discussed the matter with his immediate superior and with Pennzoil’s general counsel.
The three of them reviewed Butler & Binion’s bills for the preceding year and concluded that they
were reasonable. After Chapman’s superior discussed their conclusions with Pennzoil’s president
and chief executive officer, Chapman told Burns that Pennzoil was satisifed that the firm’s bills were
reasonable.

Bohatch expected that Paine would ask her for additional information, and when he did not
do so, she wrote him that she believed McDonald had overcharged Pennzoil $20,000 to $25,000 per
month for his work. In fact, in the preceding six months McDonald had billed Pennzoil on average
less than $24,000 per month for his work, so that if Bohatch had been correct, McDonald should
have billed Pennzoil almost nothing. On August 23, 1990, a few weeks after their initial meeting,
Paine told Bohatch that he had found no evidence of overbilling. Since he did not see how Bohatch
could continue to work for McDonald or Pennzoil under the circumstances, given the rifts her
allegations had caused, Paine suggested that she begin to look for other employment.

For more than nine months Butler & Binion continued to pay Bohatch a partner’s monthly
draw of $7,500 and allowed her to keep her office and benefits while she sought other employment.
So as not to impair her prospects, the firm did not immediately expel her as a partner, but it did not
pay her any partnership distribution other than her draw. Bohatch contends that when the firm
reduced her tentative distribution for 1991 to zero in January of that yinued to accept a partner’s
monthly draw. In April 1991, Paine told Bohatch that her draw would be discontinued in June, and
in August he told her that she must vacate her office by November. Bohatch left to join another firm

in September, and Butler & Binion formally expelled her as a partner in October.



Bohatch sued Butler & Binion, Paine, Burns, and McDonald for breach of the firm
partnership agreement and breach of fiduciary duty. A jury found both a breach of contract and a
breach of fiduciary duty, found Bohatch’s actual damages to be $57,000 in lost earnings and
$250,000 in past mental anguish, assessed $4,000,000 punitive damages against the three individual
defendants, and found Bohatch’s reasonable attorney fees to be $225,000. Bohatch accepted the
district court’s suggestion that punitive damages be remitted to $237,141, and judgment was
rendered awarding Bohatch actual and punitive damages.

All parties appealed. The court of appeals held that defendants’ only duty to Bohatch was
not to expel her in bad faith. 905 S.W.2d 597, 602. “‘Bad faith’ in this context,” the court of
appeals wrote, “means only that partners cannot expel another partner for self-gain.” /d. Finding
no evidence that defendants expelled Bohatch for self-gain, the court concluded that Bohatch could
not recover for breach of fiduciary duty. Id. at 604. However, the court found that Bohatch’s
tentative partnership distribution for 1991 had been reduced to zero without notice to her, and that
her draw had been terminated three months before she left. /d. at 605-06. For these breaches of the
partnership agreement the court concluded that Bohatch was entitled to recover $35,000 lost earnings
for 1991 but none for 1990, and no mental anguish damages. /d. at 606-607. Accordingly, the court
rendered judgment for Bohatch for $35,000 plus $246,000 attorney fees.

Bohatch applied to this Court for writ of error, and defendants, to whom I shall refer
collectively hereafter as “Butler & Binion”, filed a conditional application. We denied Bohatch’s
application and dismissed Butler & Binion’s, 39 TEX. Sup. Ct. J. 725 (June 14, 1996), but on
Bohatch’s motion for rehearing, we granted both, 40 TEX. Sup. Ct.J. 14 (Oct. 18, 1996).

II
A
Butler & Binion argues that its expulsion of Bohatch did not breach its fiduciary duty. No

one questions that the obligations of the lawyers licensed to practice in the District of Columbia —



including McDonald and Bohatch — were prescribed by the District of Columbia Code of
Professional Responsibility in effect in 1990, and that in all other respects Texas law applies.

Of the three possible sources of governing Texas law — statute, contract, and common law
— only one applies here. Butler & Binion argues that it did not violate the Texas Uniform
Partnership Act in effect throughout the events of this case (but since repealed), Law of May 9, 1961,
57" Leg., R.S., ch. 158, 1961 Tex. Gen. Laws 289, formerly TEX. REV. CIv. STAT. ANN. art. 6132b
(Vernon 1970).! But Bohatch responds that TUPA does not determine her claims because it spoke
to expulsion of a partner only in the context of a partnership’s dissolution. See id. art. 6132b, §§ 31
& 38. In this case, as provided by the partnership agreement, Bohatch’s expulsion did not dissolve
the partnership, and thus the statute does not directly answer Bohatch’s claims. The partnership
agreement contemplates expulsion of a partner and prescribes procedures to be followed, but it does
not specify or limit the grounds for expulsion. Bohatch’s claim that she was expelled in an improper
way is governed by the partnership agreement, but her claim that she was expelled for an improper
reason is not. Thus, the principles governing Bohatch’s claim that her expulsion was a breach of
fiduciary duty must be found in the common law.

We have long recognized that “‘[t]he relationship between joint adventurers, like that
existing between partners, is fiduciary in character, and imposes upon all the participants the
obligation of loyalty to the joint concern and of the utmost good faith, fairness, and honesty in their
dealings with each other with respect to matters pertaining to the enterprise.”” Fitz-Gerald v. Hull,
237 S.W.2d 256, 264 (Tex. 1951)(quoting 30 AM. JUR. Joint Adventures § 34 (____ ). But we have
never had occasion to apply this duty in the situation of a partner’s expulsion. A few other appellate
courts have done so. Gelder Medical Group v. Webber, 363 N.E.2d 573 (N.Y. 1977); Heller v.
Pillsbury Madison & Sutro, 58 Cal. Ct. Rptr. 2d 336 (Cal. App. 1996); Winston & Strawn v. Nosal,
664 N.E.2d 239 (1ll. App. Ct. 1996); Lawlis v. Kightlinger & Gray, 562 N.E.2d 435 (Ind. Ct. App.

' The current law, the Texas Revised Partnership Act, TEX. REV. C1v. STAT. ANN. art. 6132b-1.01 to -10.04 (Vernon
Supp. 1998), did not become effective until 1994, long after the events of this case, and thus does not apply.
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1990); Levy v. Nassau Queens Medical Group, 476 N.Y.S.2d 613 (N.Y. App. Div. 1984); Leigh v.
Crescent Square, Ltd., 608 N.E.2d 1166 (Ohio Ct. App. 1992); Holman v. Coie, 522 P.2d 515
(Wash. Ct. App.), review denied, 84 Wash.2d 1011 (1974), cert. denied, 420 U.S. 984 (1975). None
has held that a partnership breached its fiduciary duty to a partner by expelling the partner. Gelder,
363 N.E.2d at 576-77; Heller, 58 Cal. Rptr. 2d at 348; Lawlis, 562 N.E.2d at 439-443; Levy, 476
N.Y.S.2d at 614; Leigh, 608 N.E.2d at 1169-1171; Holman, 522 P.2d at 523-524. Only one has held
that an expelled partner stated a claim for breach of fiduciary duty. Nosal, 664 N.E.2d at 244-246.
The courts have not had much difficulty holding that a partnership may expel a partner for
purely business reasons. In Leigh, for example, a limited partnership formed to rehabilitate an
apartment complex expelled a general partner, one Leigh, for misconduct in connection with the
partnership’s affairs. The court held that the partnership’s failure to give Leigh notice of his
impending ouster was not a breach of fiduciary duty. The court explained:
We find that a general partner’s fiduciary duty applies only to activities where
a partner will take advantage of his position in the partnership for his own profit or
gain. Taking into account the general partners’ past problems and the previous
litigation wherein Leigh was found to have acted in contravention of the

partnership’s best interests, the ouster was instituted in good faith and for legitimate
business purposes.

608 N.E.2d at 1170. Cf. Waite v. Sylvester, 560 A.2d 619, 622-623 (N.H. 1989) (holding that
removal of a partner as managing partner of a limited partnership formed to own and operate a resort
was not a breach of fiduciary duty because there was a legitimate business purpose); St. Joseph'’s
Regional Health Center v. Munos, 934 S.W.2d 192, 197 (Ark. 1996) (holding that a partner’s
termination of another partner’s contract to manage services performed by their medical partnership
was not a breach of fiduciary duty because there was a business purpose).

Atleast in the context of professional partnerships, the courts have uniformly recognized that
a partner can be expelled to protect relationships both inside the firm and with clients. In Holman,
a law firm expelled two partners, both sons of a retired partner, because they had been contentious

members of the executive committee, and because one of them, as a state senator, had made a speech



offensive to a major client. The court held that while the partners remaining in the firm owed the
expelled partners a fiduciary duty,

the personal relationships between partners to which the terms ‘bona fide’ and ‘good

faith’ relate are those which have a bearing upon the business aspects or property of

the partnership and prohibit a partner, to-wit, a fiduciary, from taking any personal

advantage touching those subjects. Plaintiffs’ claims do not relate to the business

aspects or property rights of this partnership. There is no evidence the purpose of the
severance was to gain any business or property advantage to the remaining partners.

Consequently, in that context, there has been no showing of breach of the duty of

good faith toward plaintiffs.

522 P.2d at 523 (citations omitted). Cf. Waite, 560 A.2d at 623 (concluding that in removing a
partner as managing partner “the partners acted in good faith to resolve the ‘fundamental schism’
between them”).

Likewise, in Heller, the court held that a law firm was not liable for expelling Heller, a
partner, who was not as productive as the firm expected and who was offensive to some of the firm’s
major clients. The court wrote: “Although partners owe each other and the partnership a fiduciary
duty, this duty ‘applies only to situations where one partner could take advantage of his position to
reap personal profit or act to the partnership’s detriment.”” Heller, 58 Cal. Rptr. 2d at 348 (quoting
Leigh, 608 N.E.2d at 1170). The court added:

More importantly, even with evaluating the evidence in the light most
favorable to Heller, the evidence shows that the Executive Committee expelled

Heller because of a loss of trust in him. "The foundation of a professional

relationship is personal confidence and trust. Once a schism develops, its magnitude

may be exaggerated rightfully or wrongfully to the point of destroying a harmonious

accord. When such occurs, an expeditious severance is desirable. . . .”
1d. (quoting Holman, 522 P.2d at 524).

In Lawlis, the court stressed the importance of a law firm’s reputation in holding that the firm
was not liable for expelling a partner, one Lawlis, following his successful struggle against
alcoholism. The court observed that had the firm acted in bad faith or with a predatory purpose, it
would have violated both the partnership agreement and its fiduciary duty, but the court limited

actionable conduct to partners’ attempting to obtain a personal financial advantage from the

expulsion. The court explained:



The lifeblood of any partnership contains two essential ingredients, cash flow and
profit, and the prime generators of that lifeblood are “good will” and a favorable
reputation. The term “good will” generally is defined as the probability that old
customers of the firm will resort to the old place of business where it is well-
established, well known, and enjoys the fixed and favorable consideration of its
customers. An equally important business adjunct of a partnership engaged in the
practice of law is a favorable reputation for ability and competence in the practice of
that profession. A favorable reputation not only is involved in the retention of old
clients, it is an essential ingredient in the acquisition of new ones. Any condition
which has the potential to adversely affect the good will or favorable reputation of
a law partnership is one which potentially involves the partnership's economic
survival. Thus, if a partner’s propensity toward alcohol has the potential to damage
his firm’s good will or reputation for astuteness in the practice of law, simple
prudence dictates the exercise of corrective action, as in Holman, since the survival
of the partnership itself potentially is at stake.

Lawlis, 562 N.E.2d at 442 (citations omitted).

In Levy, a medical partnership claimed that it expelled a partner, Dr. Levy, because the
partnership agreement allowed for expulsion of partners over seventy years of age. Dr. Levy
countered that he had been expelled for being critical of partnership policies. The court held that
even if Dr. Levy were right, the partnership did not breach any duty owed him.

While bad faith may be actionable, there must be some showing that the partnership

acted out of a desire to gain a business or property advantage for the remaining

partners. Policy disagreements do not constitute bad faith since “at the heart of the

partnership concept is the principle that partners may choose with whom they wish

to be associated”.

Levy, 476 N.Y.S.2d at 614 (citing Holman and Gelder, citations omitted).

Despite statements in these cases that partners cannot expel one of their number for personal
profit, in each instance the expelling partners believed that retaining the partner would hurt the firm
financially and that the firm — and thus the partners themselves — stood to benefit from the
expulsion. It is therefore far too simplistic to say, as the court of appeals held, that partners cannot
expel a partner for personal financial benefit; if expulsion of a partner to protect the firm’s reputation
or preserve its relationship with a client benefits the firm financially, it perforce benefits the

members of the firm. If expulsion of a partner can be in breach of a fiduciary duty, the circumstances

must be more precisely defined.



The New York Court of Appeals — the only high court to have addressed the topic — has
expressed hesitation in specifying whether and when expulsion of a partner breaches fiduciary duties.
In Gelder, a surgeon, a certain Dr. Webber, was expelled from a medical partnership because his
personal and professional conduct had become abrasive and objectionable to his partners. Dr.
Webber’s psychiatrist described him as “a perfectionist who was a ‘rather idealistic sincere, direct,
frank individual who quite possibly could be perceived at times as being somewhat blunt.”” 363
N.E.2d at 575-576. The court held that expulsion in accordance with the partnership agreement was
proper. The court added:

Assuming, not without question, that bad faith might limit the otherwise
absolute language of the agreement, the record does not reveal bad faith.
Embarrassing situations developed, affecting the physicians and their patients, as a
result of Dr. Webber’s conduct, however highly motivated his conduct might have
been. It was as important, therefore, in the group’s eyes, as anything affecting
survival of the group that it be disassociated from the new member’s conflict-
producing conduct. Indeed, at the heart of the partnership concept is the principle
that partners may choose with whom they wish to be associated.

Even ifbad faith on the part of the remaining partners would nullify the right
to expel one of their number, it does not follow that under an agreement permitting
expulsion without cause the remaining partners have the burden of establishing good
faith. To so require would nullify the right to expel without cause and frustrate the
obvious intention of the agreement to avoid bitter and protracted litigation over the
reason for the expulsion. Obviously, no expulsion would ever occur without some
cause, fancied or real, but the agreement provision is addressed to avoiding the
necessity of showing cause and litigating the issue. On the other hand, if an expelled
partners [sic] were to allege and prove bad faith going to the essence, a different case
would be presented. . . . In his affidavits Dr. Webber has not shown even a
suggestion of evil, malevolent, or predatory purpose in the expulsion. Hence, he
raises no triable issue on this score.

Gelder,363 N.E.2d at 576-577 (emphasis added; citations omitted). The court did not suggest what
it might consider “bad faith going to the essence” or an “evil, malevolent, or predatory purpose”.
See also Day v. Sidley & Austin, 394 F. Supp. 986, 992-94 (D.D.C. 1975) (holding that merger of
two law firms resulting in demotion of the managing partner of one office and his consequent
resignation was not a breach of fiduciary duty); but see also Beasley v. Cadwalader, Wickersham &
Taft, No. 94-8646AJ, 1996 WL 438777 (Fla. Cir. Ct. July 23, 1996) (reporting a trial court’s $2.5

million award to a partner expelled from a law firm as part of an office closing and reduction in size,
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because the purpose of the expulsion was to generate greater profits for the remaining partners, in
violation of their fiduciary duty).

In only one case has an appellate court confronted circumstances which it believed might give
rise to liability for a breach of fiduciary duty in expelling a partner. In Nosal, an attorney claimed
that he had been expelled from his firm because of his insistence on his right under the partnership
agreement to inspect firm records which he believed would show misconduct by the firm’s
management. The court reversed summary judgment for the firm, holding that Nosal’s evidence
raised a fact issue that his expulsion was in breach of the fiduciary duty owed him. Nosal, 664
N.E.2d at 246.

Scholars are divided over not only how but whether partners’ common-law fiduciary duty
to each other limit expulsion of a partner. There is also disagreement over the impact of the Revised
Uniform Partnership Act (which, as I have noted, has been adopted in Texas) on this issue. See J.
William Callison, Blind Men and Elephants: Fiduciary Duties Under the Revised Uniform
Partnership Act, Uniform Limited Liability Company Act, and Beyond, 1 J. SMALL & EMERGING
Bus. L. 109 (1997); Allan W. Vestal, “Assume a Rather Large Boat . ..”: The Mess We Have Made
of Partnership Law, 54 WASH. & LEE L. REv. 487 (1997); Larry E. Ribstein, Fiduciary Duty
Contracts in Unincorporated Firms, 54 WASH. & LEE L. REv. 537 (1997); Donald J. Weidner,
Foreword to Freedom of Contract and Fiduciary Duty: Organizing the Internal Relations of the
Unincorporated Firm, 54 WASH. & LEE L. REv. 389 (1997). Nine distinguished law professors —
Professor Richard L. Abel of the University of California at Los Angeles School of Law, Professor
Leonard Gross of the Southern Illinois University School of Law, Professor Robert W. Hamilton of
the University of Texas School of Law, Professor David J. Luban of the University of Maryland
School of Law, Professor Gary Minda of the Brooklyn Law School, Professor Ronald D. Rotunda
of the University of Illinois College of Law, Professor Theodore J. Schneyer of the University of
Arizona College of Law, Professor Clyde W. Summers of the University of Pennsylvania School of

Law, and Professor Charles W. Wolfram of the Cornell Law School oF LAw, the Reporter for the
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Restatement (Third) of Law, The Law Governing Lawyers — have argued in amicus curiae briefs
that expulsion of a partner in bad faith is a breach of fiduciary duty, and that expulsion for self-gain
is in bad faith, but so is expulsion for reporting unethical conduct. From a canvass of the various
commentators’ arguments it is fair to say that the law governing liability for expulsion of a partner
is relatively uncertain.

B

No court has considered whether expulsion of a partner from a law firm for reporting
unethical conduct is a breach of fiduciary duty. Several courts have concluded that expulsion to
remedy a fundamental schism in a professional firm is not a breach of fiduciary duty. There is hardly
a schism more fundamental than that caused by one partner’s accusing another of unethical conduct.
If a partner can be expelled because of disagreements over nothing more significant than firm policy
and abrasive personal conduct, as cases have held, surely a partner can be expelled for accusing
another partner of something as serious as unethical conduct. Once such charges are raised, I find
it hard to imagine how partners could continue to work together to their mutual benefit and the
benefit of their clients. The trust essential to the relationship would have been destroyed. Indeed,
I should think that a lawyer who was unable to convince his or her partners to rectify the unethical
conduct of another would choose to withdraw from the firm rather than continue in association with
lawyers who did not adhere to high ethical standards.

But I am troubled by the arguments of the distinguished amici curiae that permitting a law
firm to retaliate against a partner for reporting unethical behavior would discourage compliance with
rules of conduct, hurt clients, and contravene public policy. Their arguments have force, but they
do not explain how a relationship of trust necessary for both the existence of the firm and the
representation of its clients can survive such serious accusations by one partner against another. The
threat of liability for expulsion would tend to force partners to remain in untenable circumstances
— suspicious of and angry with each other — to their own detriment and that of their clients whose

matters are neglected by lawyers distracted with intra-firm frictions. If “at the heart of the
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partnership concept is the principle that partners may choose with whom they wish to be associated”,
Gelder, 363 N.E.2d at 577, surely partners are not obliged to continue to associate with someone
who has accused one of them of unethical conduct.

This very difficult issue need not be finally resolved in this case. Bohatch did not report
unethical conduct; she reported what she believed, presumably in good faith but nevertheless
mistakenly, to be unethical conduct. At the time, the District of Columbia Code of Professional
Responsibility provided that “[a] lawyer shall not . . . collect a[] . . . clearly excessive fee.” D.C.
CoDE OF PROF’L. RESP. DR 2-106(A) (1990). Pennzoil’s conclusion that Butler & Binion’s fees
were reasonable, reached after being made aware of Bohatch’s concerns that McDonald’s time was
overstated, establishes that Butler & Binion did not collect excessive fees from Pennzoil. A fee that
a client as sophisticated as Pennzoil considers reasonable is not clearly excessive simply because a
lawyer believes it could have been less. Bohatch’s argument that Pennzoil had other reasons not to
complain of Butler & Binion’s bills is simply beside the point. Whatever its motivations, Pennzoil
found the bills reasonable, thereby establishing that McDonald had not overbilled in violation of
ethical rules. Bohatch’s argument that Pennzoil’s assessment of the bills was prejudiced by Butler
& Binion’s misrepresentations about her is implausible. There is nothing to suggest that Pennzoil
would have thought clearly excessive legal fees were reasonable simply because it did not like
Bohatch.

Bohatch’s real concern was not that fees to Pennzoil were excessive — she had never even
seen the bills and had no idea what the fees, or fee arrangements, were — but that McDonald was
misrepresenting the number of hours he worked. The District of Columbia Code of Professional
Responsibility at the time also prohibited lawyers from engaging in “conduct involving dishonesty,
fraud, deceit or misrepresentation.” Id. DR 1-102(A)(4). But there is no evidence that McDonald
actually engaged in such conduct. At most, Bohatch showed only that McDonald kept sloppy time
records, not that he deceived his partners or clients. Neither his partners nor his major client accused

McDonald of dishonesty, even after reviewing his bills and time records. Bohatch complains that
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Butler & Binion did not fully investigate McDonald’s billing practices. Assuming Butler & Binion
had some duty to investigate Bohatch’s charges, it discharged that duty by determining that Pennzoil
considered its bills reasonable. (The district court, as the court of appeals noted, excluded evidence
that Paine and McDonald himself went so far as to report the charges against McDonald to the
lawyer disciplinary authority, which exonerated him. 905 S.W.2d at 607.)

Even if expulsion of a partner for reporting unethical conduct might be a breach of fiduciary
duty, expulsion for mistakenly reporting unethical conduct cannot be a breach of fiduciary duty. At
the very least, a mistake so serious indicates a lack of judgment warranting expulsion. No one would
argue that an attorney could not be expelled from a firm for a serious error in judgment about a
client’s affairs or even the firm’s affairs. [f Bohatch and McDonald had disagreed over what position
to take in a particular case for Pennzoil, or over whether Butler & Binion should continue to operate
its Washington office, the firm could have determined that she should be expelled for the health of
the firm, even if Bohatch had acted in complete good faith. Reporting unethical conduct where none
existed is no different. If, as in Gelder, a partner can be expelled for being blunt, surely a partner
can be expelled for a serious error in judgment.

Butler & Binion’s expulsion of Bohatch did not discourage ethical conduct; it discouraged
errors of judgment, which ought to be discouraged. Butler & Binion did not violate its fiduciary duty
to Bohatch.

1
I respond briefly to the Court’s opinion and to the dissent.
A

The Court seems to regard the proposition that “partners have no duty to remain partners”,
ante at ___, as determinative of Bohatch’s damages claim for wrongful expulsion. It is true, of
course, that any partner can withdraw from a partnership at any time. TEX. REv. CIv. STAT. ANN.
art. 6132b-6.01 (Vernon Supp. 1998) (formerly TEX. REV.C1v. STAT. ANN. art. 6132b, § 31 (Vernon

1970)). But it is not true that withdrawal and expulsion are always with impunity. See ALAN R.
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BROMBERG & LARRY E. RIBSTEIN, PARTNERSHIP §§ 7.02(c), 7.03(a) (1988). Bohatch does not argue
in this case that she was entitled to remain a partner at Butler & Binion contrary to the will of a
majority of her colleagues. She concedes they had the power to expel her but contends that they are
liable for doing so in breach of their fiduciary duty to her.

The Court also misstates the issue when it says that “[t]he fiduciary duty that partners owe
one another does not encompass a duty to remain partners.” Ante at . The statement is correct,
of course, but it has nothing to do with Bohatch’s claim. The issue is not whether partners have a
fiduciary duty to remain partners, but whether in choosing not to they can breach their fiduciary duty
to one another. The cases I have cited indicate that partners cannot withdraw from a partnership or
expel another partner solely to prevent a partner from obtaining the benefit of a financial opportunity
that should have been the partnership’s. E.g. Leigh, 608 N.E.2d at 1170; Holman, 522 P.2d at 523.
That is not Bohatch’s claim, but her claim is similar. She argues that Butler & Binion breached its
fiduciary duty to her, not merely by expelling her, but by expelling her for reporting McDonald’s
unethical conduct.

The Court’s claim that it is “sensitive” to the concerns of the amici curiae is belied by its
failure even to understand those concerns. The amici plainly argue that “breach of fiduciary duty
should be established if it can be shown that the expelling partner violated his ethical duties or that
the expelled partner was terminated for complying with her ethical responsibilities.” The Court
never addresses this issue directly, holding only that people cannot be forced to remain partners. The
Court makes no mention of the amici’s breach of fiduciary duty argument. Nor does the Court
address amici’s concerns that failing to impose liability will discourage attorneys from reporting
unethical conduct. The Court n, the statement is correct but irrelevant. The argument is that failing
to punish retaliation for reporting ethics violations discourages such reporting because it leaves the
reporting attorney without any defense to such retaliation. The concern is a legitimate one, but the

Court simply ignores it.
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It is no answer to say, as the Court does, that those who share this concern cannot
convincingly explain how partners can share the trust requisite for a law firm (or at least some law
firms) if they resent another partner for having “snitched” or “ratted on” another, as they might refer
to the reporting of an ethical violation. Bohatch and the amici do not even attempt to explain away
this practical reality. Still, the fact that their concerns raise others does not mean that their concerns
are not real.

Finally, the Court mischaracterizes my position, just as it does the amici’s arguments. It
simply is not true that I “propose[] that a whistle blower be protected from expulsion, but only if the
report, irrespective of being made in good faith, is proved to be correct.” Anteat . AsIhave
explained, I would not attempt to define when a law firm partner expelled for reporting unethical
conduct can recover damages because [ do not regard it as essential to the disposition of this case to
do so. I would not hold that being correct is enough, only that being incorrect precludes recovery,
at least in these circumstances. My criticism of the Court is not that another bright-line rule — one
based on whether a report was correct — would be better, but that no bright-line rule should be
adopted when the full ramifications of so broad a rule have not been adequately considered. It
should come as no surprise to anyone that a lawyer can be fired for being incorrect, albeit in good
faith. A lawyer can always be terminated for being incorrect about legal matters. It is, after all, a
lawyer’s judgment that is important, not her sincerity. Bohatch’s charges were not merely an
innocent mistake. They caused the expenditure of a significant amount of time in investigation, the
report of possible overbilling to one of the firm’s major clients, potentially jeopardizing that
relationship, and an impossible strain on three lawyers working together on the same business for
the same client in a small but important office of the firm.

Without offering a solution to the problems the amici raise, the Court adopts an absolute rule:
a law firm that expels a partner for reporting ethics violations has no liability to the partner under
any circumstances. The rule is ill-advised, particularly when it is far broader than necessary to

address Bohatch’s claims.
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The dissent would hold that “law partners violate[] their fiduciary duty by retaliating against
a fellow partner who ma[kes] a good-faith effort to alert her partners to the possible overbilling of
aclient.” Postat . In fact, the dissent would adopt the broader proposition that a partner could
not be expelled from a law firm for reporting any suspected ethical violation, regardless of how little
evidence there might be for the suspicion:

Even if a report turns out to be mistaken or a client ultimately consents to the

behavior in question, as in this case, retaliation against a partner who tries in good

faith to correct or report perceived misconduct virtually assures that others will not

take these appropriate steps in the future. Although I agree with the majority that

partners have a right not to continue a partnership with someone against their will,

they may still be liable for damages directly resulting from terminating that

relationship.
Postat .

The dissent relies heavily on Wieder v. Skala, 609 N.E.2d 105 (N.Y. 1992). In that case,
Wieder, an associate at a law firm, sued the firm for terminating him for insisting that the conduct
of another associate, L.L., in representing Wieder himself as well as firm clients be reported to
disciplinary authorities. L.L. “admitted in writing that he had committed ‘several acts of legal
malpractice and fraud and deceit upon [Wieder] and several other clients of the firm.”” Id. at 106.
The trial court dismissed the suit. The Court of Appeals held that Wieder was obliged by rules of
conduct to report L.L. and that “by insisting that [Wieder] disregard [that obligation, the firm was]
not only making it impossible for [Wieder] to fulfill his professional obligations but placing him in
the position of having to choose between continued employment and his own potential suspension
and disbarment.” Id. at 109. Thus, the court concluded that Wieder had stated a cause of action
against the firm.

Obviously, Wieder did not involve a partnership relationship. More importantly the unethical
conduct, and Wieder’s duty to report it, were certain. The law firm insisted that to remain employed,

Wieder had to violate rules of conduct by not reporting other admitted violations. Unlike L.L.,

McDonald not only denied unethical behavior, he was exonerated by his client and his partners.
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Unlike Wieder, Bohatch was expelled not because she insisted on reporting admitted unethical
actions, but because she insisted on complaining of actions that were not unethical.

The dissent finds no support in any authority in any jurisdiction. Furthermore, the argument
that allowing expulsion of a partner who incorrectly reports unethical conduct impairs Rule 8.03(a)
of the Texas Disciplinary Rules of Professional Conduct is equally unfounded. That rule states in
part that “a lawyer having knowledge that another lawyer has committed a vion as to that lawyer’s
honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate
disciplinary authority.” TEX. DISCIPLINARY R. PROF’L CONDUCT 8.03(a), reprinted in TEX. GOV’T
CODE ANN., tit. 2, subtit. G app. A (Vernon Supp. 1997) (TEx. STATE BAR R. art. X, § 9). A
lawyer’s duty under this rule is only triggered by (1) knowledge of (2) arules violation that (3) raises
a substantial question about a lawyer’s honesty, trustworthiness, or fitness. Bohatch’s suspicions
do not meet these requirements.

Even if they did, the dissent fails to make a convincing argument for liability in every
situation in which a lawyer reports a suspected ethical violation. The dissent does not even
acknowledge the tensions that would plainly arise between partners making and denying charges of
unethical behavior. These tensions might easily prevent proper representation of clients. “[P]artners
have a right not to continue a partnership with someone against their will,” the dissent concedes, but
if their will is based on a partner’s assertions of unethical conduct, then they must pay to exert it.
Postat . Noteven lawyers should be forced to choose in every instance between maintaining an
untenable partnership and paying for its termination over ethical disagreements however serious and
sincere.

The dissent’s reference to Twain to say that the “wages” of “right” and “wrong” in
disagreements over ethics “is just the same” is clever, but it ignores the practicalities of maintaining
a relationship of trust and confidence, and it glibly expresses a much too cynical view of the entire
problem presented here. Acknowledging that some law partnerships cannot legitimately be expected

to survive internecine quarrels over ethics simply does not spell the end of an attorney’s
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responsibility to professional obligations and standards. Thus itis justnot true, as the dissent asserts,
that “this case sends an inappropriate signal to lawyers and to the public that the rules of professional
responsibility are subordinate to a law firm’s other interests.” Post at . The matter is not so
simple. A lawyer cannot simply enshroud any complaint against his colleagues in the mantle of
obedience to rules of professional responsibility. The toll such a complaint makes is also important.
The dissent’s added charge that the result in this case “leave[s] an attorney who acts ethically and
in good faith without recourse”, post aousness has its own rewards. The dissent argues that those
rewards must be monetary to be real.
% % % % %
I do not disagree with the Court’s treatment of Bohatch’s claim for breach of contract.

Accordingly, I concur in the Court’s judgment but not in its opinion.

Nathan L. Hecht
Justice

Opinion delivered: January 22, 1998
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